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Executive Summary

From the US to Hong Kong, from Nigeria to France, in the last year the use

of force by the police has been a topic of substantial controversy.

International standards and principles, most notably the
UN Code of Conduct for Law Enforcement Officials and the
Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials,” seek to establish frameworks for
controlling state agents’ resort to force and ensuring that
states establish appropriate accountability measures. In
particular, these provisions task governments to effectively
report incidents of force, especially when they result in
death. How such standards and principles inform state
practices in recording and reporting fatalities, and how
those processes subsequently affect the use of force, are
matters of considerable concern.

In early 2021, some of the authors of this report launched
a previous one titled Police Lethal Force and Accountability:
Monitoring Deaths in Western Europe. It assessed state
processes for recording deaths resulting from or connected
with law enforcement activities, as well as the availability
and reliability of information regarding such deaths, in

four jurisdictions: Belgium, England & Wales, France and
the Netherlands. The report concluded that the existing
procedures and policies for recording, investigating and
disclosing information on deaths associated with the
application of force by law enforcement officers in these
jurisdictions is wanting. While elements of good practice
exist, the procedures and policies are often lacking in
critical respects, including in relation to their scope,
accuracy, accessibility and lesson-learning. As a result, Police
Lethal Force and Accountability contended that police across
all four jurisdictions need to enhance their data collection,
data analysis and public communication activities.

Toward a Lethal Force Monitor extends this earlier report

in two ways. First, in respect of scope, it applies the
accountability criteria established in relation to the above
Western European jurisdictions to two countries in Africa:
Kenya and South Africa. Those criteria pertain to:

* The availability of official statistics on the extent
of fatalities associated with uses of force by law
enforcement officials;

* The procedures for collecting and publishing official data;

The quality of such official data;

* How lessons are or are not learnt from the analysis
of deaths;

* The characteristics of investigations by official agencies.

As with Belgium, England & Wales, and the Netherlands,
Kenya and South Africa have dedicated and (in principle)
independent institutions for overseeing much of the
conduct of the police, including their use of force. The
shared presence of such mechanisms across all of these
countries facilitates using a common framework for
assessment.

As elaborated in the country analyses that follow, while
policing agencies in both Kenya and South Africa are
overseen by authorities that strive to be an effective check
against police impunity, in both countries concerns can

be raised about the public awareness of, access to, and
confidence in the information collected on the use of lethal
force. Relatedly, evidence that law enforcement agencies
analyse information about the use of force in order to
identify learning opportunities, or act to revise their
policies and practices in light of lessons learnt, is either
missing or scant.

In addition, while the Independent Policing Oversight
Authority (IPOA) in Kenya is able to generate statistics
on the use of lethal force, it does so based on complaints
received and formal notifications from the National

Police Service. As the majority of cases of officer-involved
deaths are no longer reported to IPOA, significant ground
for doubts exists regarding the reliability of the IPOA’s
statistics.> What recommendations have been made by

1 Office of the United Nations High Commissioner for Human Rights, Code of Conduct for Law Enforcement Officials adopted by UN General
Assembly Resolution 34/169 of 17 December 1979 https://www.ohchr.org/en/professionalinterest/pages/lawenforcementofficials.aspx, and
Basic Principles on the Use of Force and Firearms by Law Enforcement Officials (1990), https://www.ohchr.org/en/professionalinterest/pages/

useofforceandfirearms.aspx. See Basic Principles 6, 11, 22.

2 Probert, T., Kimari, B. & Ruteere, M. (2020) Strengthening Policing Oversight and Investigations in Kenya: Study of IPOA Investigations into Deaths
Resulting from Police Action (CHRIPS, October), p. 24. Available at: https://www.chrips.or.ke/wp-content/uploads/2020/12/Strengthening-policing-

oversight-and-investigations-in-Kenya.pdf
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the IPOA into deaths caused by the police have also been
largely ignored, and cooperation from the National Police
Service remains a significant challenge.

In South Africa, while the Independent Police Investigative
Directorate (IPID) is mandated to investigate and report
on various allegations of misconduct by the South African
Police Service, its ability to do so in practice is hampered
by various factors. Notably, the IPID’s investigative
programme is overburdened while being severely
underfunded, understaffed, and lacking in certain specialised
skills. Unlike IPOA, it does not have the authority to
supervise investigations by an internal affairs unit, or other
police investigators and thereby prioritise its investigations.
Meanwhile, its independence is compromised by its
reliance on the South African Police Service for expertise
and dependence on the Minister of Police for budget and
operational priorities.

Consequently, while Kenya and South Africa have

notable police accountability mechanisms in place, both
systems still have scope for improvement in making those
institutional structures more robust and effective. Our
country studies of Kenya and South Africa provide detailed
recommendations for reform.
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Toward a Lethal Force Monitor also extends beyond the Police
Lethal Force and Accountability report by setting out a future
agenda for developing standards for compiling data on the
use of lethal force. Currently, a variety of attempts are
underway in different countries to monitor police actions.
And yet, there are relatively few efforts to assess practices
across countries.> Doing so will be particularly challenging
in the considerable number of states around the globe
that do not have independent oversight mechanisms. The
final section of this report specifies some of the principles
that could underpin the methodology for a comprehensive
international Lethal Force Monitor.

3 For examples see Osse, A. (2017) Resource Book on the Use of Force and Firearms in Law Enforcement. Available at: http://www.ohchr.org/
Documents/Professionalinterest/UseOfForceAndFirearms.pdf and Bergmann, A., et al. (2019) Monitor the Use of Lethal Force in Latin America.

Available at: http://www.monitorfuerzaletal.com/informes


https://www.ohchr.org/en/professionalinterest/pages/lawenforcementofficials.aspx
https://www.ohchr.org/en/professionalinterest/pages/useofforceandfirearms.aspx
https://www.ohchr.org/en/professionalinterest/pages/useofforceandfirearms.aspx
https://www.chrips.or.ke/wp-content/uploads/2020/12/Strengthening-policing-oversight-and-investigations-in-Kenya.pdf
https://www.chrips.or.ke/wp-content/uploads/2020/12/Strengthening-policing-oversight-and-investigations-in-Kenya.pdf
http://www.ohchr.org/Documents/ProfessionalInterest/UseOfForceAndFirearms.pdf
http://www.ohchr.org/Documents/ProfessionalInterest/UseOfForceAndFirearms.pdf
http://www.monitorfuerzaletal.com/informes

Background
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Recording and making publicly accessible information on the police use of force,
particularly in relation to lethal force, is an important step in ensuring accountability.

In systems where democratic principles and the rule

of law are accepted as the basis of good government

and legitimate authority, ensuring that state agencies

are restrained and answerable for their conduct in law
enforcement requires that all instances of the use of force
and its consequences are publicly reported. In addition,
reliably documenting the incidence and circumstances
surrounding deaths (and other cases where force is used)
can enable law enforcement agencies to learn lessons

by reviewing and revising their policies, procedures and
training provisions. It can also facilitate external monitoring
and scrutiny, be that from oversight bodies, civil society, the
media, community groups and others. Documenting force
and learning lessons are also a way of respecting those
who die, responding to the needs of their families and
maintaining trust in the wider community beyond those
immediately affected.

In this spirit, efforts are underway within individual
countries to compile and analyse data about lethal
force in law enforcement.* Not only do such efforts
hope to reduce the number of times that members of
the public are killed, they also hold out the promise
of identifying how to reduce assaults and fatal attacks
on law enforcement officers.®

However, existing knowledge of the police use of lethal
force is limited in varied respects. In some countries,
official data is either completely missing, highly limited
or of doubtful accuracy. In France, for instance, the two

national law enforcement forces (Police and Gendarmerie)
are characterised by a profound lack of transparency.
Very little information is provided to the public, either

on cases of injuries and deaths, or on the disciplinary and
judicial investigations and reviews following deaths.® In
such situations, it is vital that public authorities undertake
basic steps to produce, analyse and use evidence as part
of monitoring and evaluation efforts.

While in the case of France the rate of police killings per
population appears comparatively low and deaths are

likely to be reported through unofficial channels (such

as the news media), elsewhere the situation is different.
For instance, in Mexico the scarcity of official information
combined with the under-recording of deaths in the media
suggests that figures on lethal force should be treated with
considerable caution.” The case of Mexico also underscores
the importance of attending to a broad range of law
enforcement officials® rather than just those working in
police agencies. The Mexican Army and the Navy have
been involved in domestic policing activities resulting in
civilian deaths, sometimes with the involvement of federal
and local police. Without the inclusion of these military
forces within record keeping, any understanding of the
magnitude and characteristics of civilian deaths would

be incomplete. This applies, to some extent, to other
countries in Latin America and the Caribbean, where the
war on drugs and gangs is often seen as being at the centre
of violent confrontations.

* Krieger, N., Chen, JT., Waterman, P.D., Kiang, M.V,, Feldman, J. (2015) ‘Police killings and police deaths are public health data and can be
counted’ PLoS Med 12(12): e1001915. https://doi.org/10.1371/journal.pmed.1001915; Zimring, FE., and Arsiniega, B. (2015) ‘Trends in killings
of and by police: A preliminary analysis. Ohio State Journal of Criminal Law 13 (1): 247-64; IZI. (2021) Controle Alt Delete. Available at:
https://controlealtdelete.nl/blog/helft-overleden-arrestanten-vertoonde-verward-gedrag

5 McKesson, D., Sinyangwe, S., Elzie, J. and Packnett, B. (2016) Police Use of Force Policy Analysis 20 September. Available at: https:/static1.
squarespace.com/static/56996151cbced68b170389f4/t/57e1b5cc2994ca4ac1d97700/1474409936835/Police+Use+of+Force+Report.pdf

Elsewhere, official information is patchy or of questionable
reliability. As has recently been argued in the case of the

US, despite the long-term concerns about high levels of
police killings, successive state and federal governments have
‘failed to collect reliable data, investigate the causes of high
death rates, or develop administrative standards to reduce
unnecessary killings.” The US is hardly alone in being open to
such charges. Although Belgium, the Netherlands and England
& Wales experience fewer incidents of lethal force (on a per
capita basis), the report Police Lethal Force and Accountability
pointed to significant deficiencies in the manner data is
collected and utilised in those jurisdictions. For each, greater
thoroughness in recording and / or making publicly available
information on deaths is required. Further, while each system
has some processes in place for learning from past deaths
and adjusting strategies and policies, the extent to which this
takes place in practice is wanting in certain respects.

As a result of these and other issues, attempts to compare
deaths associated with police officers or other law
enforcement officials are bedevilled by difficulties, as too
are attempts to learn lessons across jurisdictions. Doing so
requires understanding how police use of force is defined,
how information is compiled, the limits of such compilations,
how information is analysed and how it is made accessible.
Undertaking such action is particularly important given the
emphasis that international standards and texts — including
the United Nations Human Rights Guidance on Less-Lethal
Weapons and Related Equipment in Law Enforcement

and the report on Extra-custodial use of force by the UN
Special Rapporteur on Torture and other Cruel Inhuman
or Degrading Treatment or Punishment — have placed on
reporting use of force, including but not limited to, cases

where death has subsequently occurred. At the national
level, too, some countries have moved to improve their use
of force reporting (with England & Wales introducing a new
system for recording all forms of force in 2017) or have
discussed the need for further reporting measures in the
future (e.g. the US).

Toward a Lethal Force Monitor first assesses the availability
and reliability of data about lethal force in relation to Kenya
and South Africa. For the purposes of this report, lethal
force refers to all deaths (whether intended or unintended)
resulting from or associated with'® any application of force
by state agents with responsibility for policing and law
enforcement. This definition is taken as covering a range of
situations, including but not limited to the apprehension of
suspected offenders, acts of defence of self or others against
perceived threats, restraint of suspects or arrestees, as well
as the management of public order.

Then, on the basis of assessing the practices in those
countries, this report sets out an agenda for future work to
monitor the use of lethal force by law enforcement officials.

¢ Rappert, B. et al. (2021) Police Lethal Force and Accountability: Monitoring Deaths in Western Europe. Available at: https:/lethal-force-monitor.org/
7 Forné, C.S., Correa, C.P, and Ojeda, AR. (2019) ‘Mexico’ in Monitor the Use of Lethal Force in Latin America. Available at: http://www.
monitorfuerzaletal.com/informes as well as Open Society Justice Initiative. (2016) Undeniable Atrocities: Confronting Crimes against Humanity in
Mexico. Available at: https://www.justiceinitiative.org/publications/undeniable-atrocities-confronting-crimes-against-humanity-mexico

8 As defined in the UN Code of Conduct for Law Enforcement Officials (commentary to Section 1): (a) [a]ll officers of the law, whether appointed
or elected, who exercise police powers, especially the powers of arrest or detention. (b) In countries where police powers are exercised by
military authorities, whether uniformed or not, or by State security forces, the definition of law enforcement officials shall be regarded as including
officers of such services’

? Zimring, FE., (2020) ‘Police killings as a problem of governance’ The Annals of the American Academy of Political and Social Science. 687(1):114-123.
doi:10.1177/0002716219888627. See as well Zimring, FE., (2017) When Police Kill Cambridge, MA: Harvard University Press.

1% |n other words, occurring in the context of, during or after the application of force.


https://doi.org/10.1371/journal.pmed.1001915
https://controlealtdelete.nl/blog/helft-overleden-arrestanten-vertoonde-verward-gedrag
https://static1.squarespace.com/static/56996151cbced68b170389f4/t/57e1b5cc2994ca4ac1d97700/1474409936835/Police+Use+of+Force+Report.pdf
https://static1.squarespace.com/static/56996151cbced68b170389f4/t/57e1b5cc2994ca4ac1d97700/1474409936835/Police+Use+of+Force+Report.pdf
https://lethal-force-monitor.org/
http://www.monitorfuerzaletal.com/informes
http://www.monitorfuerzaletal.com/informes
https://www.justiceinitiative.org/publications/undeniable-atrocities-confronting-crimes-against-humanity-mexico

Socio-legal Context for Case Studies

In both Kenya and South Africa, the legitimacy of the police, their use of force, and the

independence or effectiveness of bodies charged with overseeing their conduct have
been socially and politically charged for some time.

They are also two jurisdictions where the number of
deaths following police action appear to be comparatively
high — in South Africa, over the past five years, the number
of deaths as a result of police action has not been fewer
than 390 each year, (with at least a further 200 deaths in
custody each year); estimates for Kenya are more varied,
but begin at the lower estimate of a figure of 100 deaths
each year.

In Kenya, the involvement of police officers in the post-
election violence of 2008 was highlighted during the

Waki Commission of Inquiry that followed. Thereafter a
systemic overhaul was undertaken, involving the National
Task Force on Police Reforms and its recommendations
for a new Police Act, the position of the police within the
new Constitutional dispensation and the creation of a new
oversight body, IPOA.

In South Africa, the police had been institutionally reformed
with the new Constitution in the mid-1990s, and an
oversight body (the Independent Complaints Directorate,
ICD) had been created at that time, but public distrust

of a “service” that remained as brutal as the “force” it
had replaced continued through the new democracy,
with frequent clashes during service delivery protests and
labour disputes reaching a low point in 2012 with a highly
politicised tragedy at Marikana, in which more than 30
striking mine-workers were shot and killed by police. The
efforts of the police service to avoid meaningful review of
its decision-making process in the lead-up to that fateful
event — later exposed during a Commission of Inquiry

— served as a reminder of the continued investigative
limitations of police oversight, notwithstanding the fact
that IPID had been formally reconstituted from the old
ICD the previous year.

For two institutions that share a similar basic design, in
a way, [IPOA and IPID face opposite challenges. After

a preliminary honeymoon period of relatively high

levels of police self-reporting and public engagement
with complaints procedures, IPOA has recently found
cooperation with the National Police Service a serious
challenge: without notification, they tend either to learn
about cases too late to begin or to control an effective
investigation, or — it seems likely — are in many cases
not informed at all of relevant cases. Conversely, IPID is
flooded with referrals regarding the full range of police
abuses within their mandate, to the extent they are unable

to dedicate sufficient resources to important investigations.

This results in challenges in bringing cases to a successful
conclusion, which, taken together with the perceived

lack of independence resulting both from its status
relative to the Minister of Police and the proportion of
its investigators who have some personal history with the
police, has led to diminished public trust in its ability

to hold the police to account.

Country Reports

The two country reports that follow examine a number of
issues in relation to Kenya and South Africa, including:

+ Official statistics on fatalities related to uses of force by law
enforcement officials;

* The procedures for collecting and publishing official data;

The quality of such official data;

* How lessons are or are not learnt from the analysis of
deaths;

* The characteristics of investigations by official agencies;

The availability of relevant data from unofficial sources in
each country.

These findings were derived from an initial comparison of
the procedures, policies and practices in both jurisdictions,
as well as through drawing on secondary literature about
the police use of force. The authors from the University

of Pretoria provided a provisional classification of those
policies and practices according to the schema set out at
the start of each country report. Subsequently, all of the
authors of Toward a Lethal Force Monitor discussed these initial
classifications and adjusted them where necessary to ensure
that they were consistently calibrated relative to each other.
These classifications were themselves based on reasonable,
evidence-based evaluations of existing practices.

The colour coding in the tables appearing at the start of each
country report represents the outcomes of the process of
deliberation. In the absence of any international benchmarking
standards, the classifications given are intended as indicative,
headline summations of the evidence presented. The
individual country reports should be consulted for specific
detail about the procedures, policies and practices in each
system, as well as recommendations for each jurisdiction.

Toward a Lethal Force Monitor 9
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Kenya

Data Collection and Publication by Official Agencies
Based on 2018-2019 reporting period:

Kenya

1. Are the number of deaths following any police use of force (be it firearms, ‘less lethal’ weapons

or other force):
Collected?
Publicly available?
Is this a legal requirement? Yes
Can such information be requested from the authorities via FOI laws?
2. If published, to what extent is the number of deaths readily identifiable from official statistics?

What work needs to be done to pull these out?

3. Are the deceased identified by name?

4. Is demographic and other information for the deceased (including ethnic background, age and gender):

Collected?

Publicly available?

Is this a legal requirement?

Can such information be requested from the authorities via FOI laws?

5. Is demographic and other information for LEOs:

Collected?

Publicly available?

Is this a legal requirement?

Can such information be requested from the authorities via FOI laws?

6. Is information on the circumstances:

Collected?

Publicly available?

Is this a legal requirement?

Can such information be requested from the authorities via FOI laws?

7. Is information about the type(s) of force used:

Collected?

Publicly available?

Is this a legal requirement?

Can such information be requested from the authorities via FOI laws?

T HAEA0D

Good, Partial, Limited, None Unknown Not
Robust Medium Poor relevant
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Kenya

Data Quality of Official Sources

8. How reliable are the sources used to produce official statistics about deaths?

9. Internal quality assurance / verification conducted

10. Methodology for data collection publicly specified

11. How reliable are the overall figures produced?

Data Analysis and Lessons Learnt

12. State / police agencies analyse data to generate evidence-based recommendations / lessons
learnt, in order to prevent future deaths

13. Evidence that state / police agencies act on the results of their analysis, including applying
lessons learnt

14. External bodies are able to reuse data for their own analyses

15. External, non-governmental agencies collect, and are able to publish, their own statistics on
deaths following police use of force

Investigations by Official Agencies

16. Is there a legal requirement for deaths to be independently investigated?

17. Is there an authority, separate from the one involved in the incident, which conducts
investigations into deaths? If so, which organisation(s) conduct these investigations?

18. How independent are the investigations conducted by the organisation(s) named above?
Please consider the extent to which they are independent and separate in terms of

a) legal structure, b) hierarchy, c) investigative activity and personnel, d) operational ability
(or ‘self-reliance’) €) oversight and control

19. Involvement of close relatives in the investigations

20. Investigation reports into deaths are:

Publicly available?

Do they give reasons for the conclusions they have reached?

Is this a legal requirement?

Can such information be requested from the authorities via FOI laws?

21. Information available on legal proceedings against agents / officials pursuant to deaths

22. Information available on legal proceedings against state agencies pursuant to deaths

23. Information available on disciplinary proceedings against agents/ officials pursuant to deaths

24. Number of prosecutions against agents / officials involved in the last ten years?

25. Number of convictions against agents / officials involved in the last ten years?

26. Number of prosecutions against agencies involved in the last ten years?

27. Number of convictions against agencies involved in the last ten years?

28. How readily available is information about prosecutions and convictions?

CCEJCIro 0 QHCF

*|POA; Kenya National Commission on Human Rights.
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Introduction

The National Police Service (NPS) of Kenya operates
throughout Kenya, both at the national and county level.
Under the Constitution of Kenya, the NPS consists of
the Kenya Police Service (KPS) and the Administration
Police Service (APS)." The KPS and APS are each
headed by a Deputy Inspector-General (DIG-KPS and
DIG-APS) appointed by the President in accordance
with recommendations of the National Police Service
Commission (NPSC)."> The recommendations for
appointment made by the NPSC are not subject to review
or reconsideration by the President.” The KPS, APS and

Under the National Police Service Act (2011), one of the
functions of the IG-NPS is to organize the NPS at the
national level into formations, units and components. In
this regard, the KPS, NPS and DCI have various units and
formations.'® Previously some of these units had similar
functions but were operating under different commands.
To streamline the operations of the NPS in order to
enhance efficiency and effectiveness in service delivery, a
reorganization process was initiated. In September 2018,
the President launched the Policy Framework and Strategy
for the Reorganization of the National Police Service."” In the

border security, critical infrastructure protection and stock
theft prevention. The DCI focuses on criminal investigations.'
The reorganization also saw the integration of General Duty
officers under both the KPS and NPS to become one under
the command of the DIG-KPS." A biometric registration
drive of the NPS, reported in 2019, put the number of

police officers at 101,288.2° Against a total population of
47,564,296 people,*' the ratio of police officers to population
is approximately 1:470.

Police officers are expected to be proficient in the use of

In addition, patrol cars carry riot batons, smoke grenades,
handcuffs, among other equipment.? Where circumstances
necessitate the issue of firearms, such police officers may be
equipped with a rifle, revolver, AK47, automatic pistols and /
or automatic carbines.” Specialized units like the riot squads
are in addition issued special arms like tear gas pistols.
When firearms are carried, they are to be secured in a
holster. When in plain clothes or on special duties, the
holster should be out of sight.?®

the Directorate of Criminal Investigations™ (DClI) are under reorganised NPS, the DIG-KPS, the DIG-APS and the

the overall command and control of the Inspector General Director of Criminal Investigations have specific and distinct
of the NPS (IG-NPS) who is appointed by the President functions. The DIG-KPS focuses on public safety and

with the approval of parliament.” security whereas the DIG-APS focuses on protective and

" Article 243, Constitution of Kenya, 2010. While the functions of KPS and APS overlap, they are not identical. KPS investigates crimes whereas
the APS is tasked with border patrols and security, as well as the protection of government property and critical infrastructure. However, the
NPS has been undergoing a reorganization process which has seen general duty KPS and APS integrate to become one under the command of
the DIG-KPS.

12 Art. 245 (3), Constitution of Kenya, 2010. The NPSC is an independent constitutional commission established under Article 246(1) of the
Constitution of Kenya, 2010 and its mandate is to recruit and appoint persons to the NPS, determine their promotion and transfers, and
exercise disciplinary control over members of the NPS. Further provisions for the functions and powers of the NPSC and the qualifications and
appointment of its members are contained in the NPSC Act, No. 30 of 2011. Article 246(2) of the Constitution of Kenya, 2010 provides that
the NPSC consists of 9 members, including the IG-NPS, the DIG-KPS, the DIG-APS, 2 retired senior police officers, a person who is qualified to
be appointed as a High Court Judge, and 3 persons of integrity who have served the public with distinction. All the members of the NPSC are
appointed by the President.

'3 In a matter where the issue arose as to whether the President could review, decline or refuse to appoint persons recommended by an
independent constitutional commission, the High Court of Kenya affirmed that the President had no such powers. See Adrian Kamotho Njenga v
Attorney General; Judicial Service Commission & 2 others (2020) eKLR. Available at: http://kenyalaw.org/caselaw/cases/view/189157/. Although the
case concerned recommendations for appointment made by the Judicial Service Commission, the reasoning of the Court would also apply in the
context of recommendations for appointment made by the NPSC.

™ Article 247 of the Constitution of Kenya allows Parliament to establish other police services under the supervision of the NPS and the
command of the IG-NPS. Based on this provision the DCI was established under section 28 of the National Police Service Act, No.11A of 2011.
It is headed by the Director of Criminal Investigations who is appointed by the President. The functions of the DCI as set out in Section 35 of the
NPS Act, No. 11A of 2011 include; collecting and providing criminal intelligence, undertaking investigations on serious crimes, conducting forensic
analysis, coordinating country Interpol affairs, among others.

5 Art. 245 (2) (a), Constitution of Kenya, 2010.

"¢ For example, the APS has the Administration Police Security of Government Buildings, the Administration Police Training College, the Rapid
Deployment Unit, the Border Police Unit, the APS Stock Theft Prevention Unit and the Critical Infrastructure Protection Unit. The KPS has

the Kenya Police College, the Kenya Police Traffic Department, the General Service Unit, the Presidential Escort Unit, the Maritime Police

Unit, among others. The DCI has the National Central Bureau. (INTERPOL), the Kenya Airports Criminal Investigation. (KACI), the Criminal
Investigations Bureau, the Terrorism Prevention and Investigations Unit, the Anti-Narcotics Unit, National Criminal Investigation Academy, the
Forensic Science Unit, among others. See NPS Service Standing Orders, Chapter 7, Parts |, Il and lll. Available at: http://www.nationalpolice.go.ke/
downloads/category/5-acts.html#

7 NPS, Information Pack- Policy Framework and Strategy for Reorganisation of the National Police Service and Provision of Decent

and Affordable Housing for Police Officers and Integration with Communities and Neighborhoods, (Nairobi: NPS, 2018), 2; The Star

‘{Speech} Changes aimed at streamlining police operations- Uhuru’ 13 September 2018. Available at: https://www.the-star.co.ke/
news/2018-09-13-speech-changes-aimed-at-streamlining-police-operations-uhuru/.

issued arms, hence they undergo firearms training at the
training schools and colleges.” Subsequently officers are
required to undergo regular and frequent weapon training,
including annual “musketry” training.2 Whether or not an
officer is armed and the type of weapons they may carry
depends on the duties they are performing at any given time:
firearms can only be carried when the nature of the duty to
be performed demands.? Officers on general patrol duties
must have personal issue equipment and a baton.”

'8 NIPS Information Pack- Policy Framework and Strategy for Reorganisation of the National Police Service and Provision of Decent and Affordable
Housing for Police Officers and Integration with Communities and Neighborhoods.

¥ n.18.

2 Vidija, P. (2019) ‘Kenya has 101,288 police officers, audit shows’ The Star March 19. Available at: https://www.the-star.co.ke/
news/2019-03-19-kenya-has-101288-police-officers-audit-shows/.

2 Kenya National Bureau of Statistics. (2019) 2019 Kenya Population and Housing Census Volume I: Population by County and Sub-County’, 4
November, p.7. Available at: https://www.knbs.or.ke/?wpdmpro=2019-kenya-population-and-housing-census-volume-i-population-by-county-and-sub-
county#.

22 NPS, Service Standing Orders, chap. 14, para. 31.

B NPS, Service Standing Orders, chap. 14, para. 32(2). Officers are to attend musketry training annually.

2 NPS, Service Standing Orders, chap. 14, para. 13 (2). For example, officers performing escort duties ordinarily carry firearms, except when they are
escorting children. Officers escorting cash consignments are also required to be armed with short barreled guns. See NPS, Service Standing Orders,
chap. 32, paras. 7(b), 8 and 10(b) (v).

2 NPS, Service Standing Orders, chap. 32, para. 14(3) (0.

2 NPS, Service Standing Orders, chap. 32, para. 14(5).

2 NPS, Service Standing Orders, chap. 14, appendix 14(a)-part 1 and 14(e)- part 1.

2 NPS, Service Standing Order, chap. 14, order 13(1).
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Section 1: Data Collection and
Publication by Official Agencies

This report covers the 2018/2019 financial year which
spans from 1 July 2018 to 30 June 2019. Data on deaths
following police action are collected by the Independent
Policing Oversight Authority? (IPOA), an independent
oversight body established in 2012. The principal functions
of IPOA include investigating complaints against police
officers and monitoring and investigating policing operations
affecting members of the public.® IPOA has nine offices
across the country (eight regional offices and the head
office in the capital). As of December 2018, IPOA had 213
members of staff.!

Section 7(1)(a)(x) of the IPOA Act empowers IPOA

to investigate any death or serious injury occurring or
suspected of having occurred as a result of police action. In
addition, Section 25 of the Act requires police officers to
report all deaths resulting from police actions to IPOA. It is
from these reports as well as complaints received from the
public that IPOA collects its data. The data are published in
IPOA’s annual and semi-annual performance reports, which
can be accessed on its website.> However, the website is
not regularly updated.

From the reports, the number of deaths of which [POA
has been made or become aware can be identified with
ease. This is particularly the case with the semi-annual

performance reports where the Authority indicates the

¥ https://www.ipoa.go.ke/

%0 |ndependent Policing Oversight Authority Act, No 35 of 2011, Section 6.

number of complaints received involving deaths from
police action. However, the Authority classifies cases of
deaths in police custody separately, without indicating the
circumstances under which the deaths may have occurred.
This may have an impact on the accuracy of the data since
in some cases, a person may die in police custody after the
use of force. For example, if excessive force is used against
an arrested person and they are taken to hospital where
they later die, it is not clear whether IPOA would classify
such a death as a death in police custody or a death from
police action.

Generally, the reports do not contain names of the
deceased persons. However; where investigations and
prosecutions have been completed and convictions
obtained, the names are published in the reports.® In
relation to cases pending before Court, IPOA’s reports for
the period covered in this report did not contain names of
deceased persons. In more recent reports, the names have
been published.** Where police operations such as public
order policing are monitored, the monitoring reports may
identify deceased persons by name.*®

In every case where an investigation into a death is
initiated, the demographic information of the deceased is
collected by IPOA. The police also collect this information
in cases where they notify IPOA about a death. Usually,
the information is not available to the public. However, one
can make a request under the Access to Information Act,
No. 31 of 2016.3¢ Still, such a request would be

31 IPOA Performance Report for July-December 2018, p. 25. Available at: http://www.ipoa.go.ke/wp-content/uploads/2020/01/IPOA-Performance-

Report-July-December-2018.pdf

32 Section 30 of the IPOA Act requires the Authority to submit performance reports to the Cabinet Secretary for Interior and Coordination
of National Government every 6 months and to publicize the reports. Section 38 of the IPOA Act also requires the Authority to prepare and
submit an annual report every financial year. See https://www.ipoa.go.ke/other-documents/ to access some of the reports published by IPOA.

33 See for example, IPOA, End Term Board Report-2012-2018, pp. 61-62. Available at: http://www.ipoa.go.ke/wp-content/uploads/2018/05/IPOA-

BOARD-END-TERM-REPORT-2012-2018-for-website.pdf

3* See, IPOA. (2019) Performance Report for July-December 2019 pp.18 - 25. Available at: http://www.ipoa.go.ke/wp-content/uploads/2020/07/

IPOA-Performance-Report-July-Dec-2019.pdf

3 See for example, IPOA (2017) Monitoring Report on Police Conduct during Public Protests and Gatherings, p. 15. Available at: http://www.ipoa.go.ke/

wp-content/uploads/2017/03/IPOA-Anti-IEBC-Report-January-2017.pdf

3 See Sections 4 and 8 of the Access to Information Act, No. 31 of 2016. Available at: http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/
AccesstolnformationActNo310f2016.pdf. The right of access to information may be limited if the disclosure of information may prejudice national
security, due process of law, the health or safety of a person, among other reasons listed in Section 6 of the Access to Information Act.

subject to Section 24 (15) of the IPOA Act which
provides that information concerning matters that are
still under investigation remains confidential. Similarly,
demographic and other information for law enforcement
officials is collected by IPOA but is not publicly available.
However, a request for information can be made under
the Access to Information Act.

In relation to the circumstances surrounding a death and
the type of force used, the information is collected by IPOA
through investigations involving interviews with witnesses
and forensic analysis where appropriate but is not available
to the public in the initial stages. VWhere investigations have
been completed and a criminal case has been filed, such
information can be obtained from IPOA’s performance
reports, though not in sufficient detail. The reports only
indicate the criminal charges leveled against the accused
officers, without detailing the circumstances under which
the alleged offence was committed.” There has also been
inconsistency in the sharing of information on the type of
force used. In some of its reports, IPOA presents data on
‘deaths from shootings’ while in others it presents data

on ‘deaths from police action’® In the latter case, it is not
possible to tell the type of force used.

With respect to longer-term trends, no official data on
deaths by police action could be traced for the period
prior to IPOA’s establishment.

Section 2: Data quality

The sources used to produce official statistics are unreliable.
This is because IPOA generates its data from complaints
received from members of the public, other state actors,
non-state actors (including the media and civil society
organizations) and formal notifications from the NPS about
deaths from police action. In relation to notifications from
the NPS, the majority of cases of officer-involved deaths are
not reported to IPOA.* Since IPOA’s establishment, there
has been a steady decline in the number of such notifications,
even though this is a legal requirement.* In cases where
notifications are given, this is sometimes not done sufficiently
promptly to facilitate an effective investigation.

Not all the complaints IPOA receives are investigated and
IPOA reports do not indicate which of the complaints
received were the subject of investigation. For example,
between January and June 2018, IPOA received 1,133
complaints.”! Of these, 78 related to deaths from police
shooting while 27 concerned deaths in police custody.”
IPOA conducted investigations in 99 cases.® The
performance report for the 2018-19 period does not
indicate whether all the cases involving deaths were
investigated and the information received was verified.
In the absence of evidence of verification, it may not be
possible to conclude that all the complaints touching on
deaths from police action were accurate.

In terms of internal quality assurance, IPOA investigates the
cases it receives and the investigation reports are analysed by
various levels of its management. To begin with, a case intake

37 See for example, IPOA (2019) IPOA Performance Report for January-June 2019, p. 17. Available at: http://www.ipoa.go.ke/wp-content/uploads/2020/01/

IPOA-Performance-Report-Jan-June-2019.pdf.

38 For example, in the 2019 performance reports, IPOA has data on deaths from police action, with no specific details on the type of force used.
On the other hand, in the January to June 2018 performance report, IPOA has data specifically on deaths from shooting.

% Probert, T., Kimari, B. & Ruteere, M. (2020) Strengthening Policing Oversight and Investigations in Kenya: Study of IPOA Investigations into Deaths Resulting
from Police Action (CHRIPS, October), p. 24. Available at: https://www.chrips.orke/wp-content/uploads/2020/12/Strengthening-policing-oversight-and-

investigations-in-Kenya.pdf

4 For example, in 2013 IPOA received 162 notifications and in 2014 it received 92. In 2015, 2016 and 2017, the notifications reduced drastically to 24,
9 and 7 respectively. The 2018 semi-annual performance reports have no data on the number of notifications received from the NPS. For an illustration
of the decline in the number of notifications, see Probert, T., Ruteere, B. & Kimari, M. Strengthening Policing Oversight and Investigations in Kenya (n. 2

above).

“"IPOA (2018) IPOA Performance Report for January-June 2018. Available at http://www.ipoa.go.ke/wp-content/uploads/2019/05/IPOA-Performance-

Report-Jan-Jun-2018.pdf
“2n41,p.16
“n41, p17
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committee** analyses the complaints received to determine characteristics of deaths after police action, compliance
their admissibility. Preliminary inquiries or investigations by the NPS with its obligation to notify IPOA about

may be conducted in respect of the admitted cases. Once deaths is essential. However, as stated above, the NPS
investigations have been completed, the investigation rarely complies with this obligation meaning there are
reports must be scrutinised by the Legal Department. It is many deaths which IPOA does not record.* In relation to
only after the reports have been scrutinised internally that deaths in police custody, the National Coroners Service

a file may either be closed or forwarded to the Office of Act, enacted in 2017, provides that where a death occurs
the Director of Public Prosecutions for further action. in police custody such deaths should be reported to the
Coroner General who should then investigate the case and
share the report with IPOA.* However, the Act has not
been operationalized and so IPOA still relies on the police
and the public for such reports. Compared to unofficial
data from other sources,*”® IPOA's figures are significantly
lower. The NPS, on the other hand, does not publish
records on deaths following police action. It seems likely,
therefore, that the available official data do not accurately
reflect the magnitude of the problem.

Overall, the data that IPOA has on deaths resulting from
police action is unreliable. By law, the NPS is required to
notify IPOA of any death or serious injury which are the
result of police action or were caused by police officers
while on duty.*® Though IPOA has been gradually increasing
its number of offices across the country, and making
efforts at public outreach, the public still has limited

access to it and, for that reason as well as more general

* This is an internal structure within IPOA comprising of representatives from the Complaints, Investigations, Legal, Inspections and Monitoring,
directorates/departments which reviews all complaints and recommend further action.

4 See National Police Service Act, 2011, Sixth Schedule, Part A, para. 5 and Part C, para. 3(b). Also see Section 25 of the Independent Policing
Oversight Authority Act, 2011.

4 See for example IPOA Performance Report July-December 2019. Available at: http://www.ipoa.go.ke/wp-content/uploads/2020/07/IPOA-
Performance-Report-July-Dec-2019.pdf.

*7 The National Coroners Service Act, No. 18 of 2017, s. 25.

*8 For example, the Daily Nation’s Deadly Force Database which has data drawn from the public, media and human rights reports, and

official records of government agencies, recorded 250 deaths in 2018, compared to IPOA’s 89 in the same period. Database available at:
https://newsplex.nation.co.ke/deadlyforce/2018. Compare with IPOA’s Performance Report for January-June 2018, Available at: http://www.ipoa.
go.ke/wp-content/uploads/2019/05/IPOA-Performance-Report-Jan-Jun-2018.pdf and the July-December 2018 Performance Report, available at:
http://www.ipoa.go.ke/wp-content/uploads/2020/01/IPOA-Performance-Report-July-December-2018.pdf.

Section 3: Data Analysis
and Lessons Learnt

Sections 10(1)(m) and (t) of the NPS Act requires the IG-NPS
to cooperate with and implement the decisions of IPOA,

and act on their recommendations. Thus, IPOA’s data and
recommendations relating to death by police action should
ideally prompt the NPS to put in place corrective measures.
However, there was no evidence that the NPS analyses or
takes into account IPOA’s data and recommendations in
order to learn lessons and prevent future deaths. In fact,

the NPS has mostly been challenging the accuracy of

IPOA’s data.*

The recommendations made by IPOA in relation to
investigations into deaths by police action have also been
largely ignored. For example, in respect of public order
management, IPOA has in the past recommended that

the IG-NPS should investigate and hold accountable the
operational commanders during policing operations if officers
under their command use excessive force leading to deaths
and serious injuries.®® In relation to investigations, IPOA has
called on the IG-NPS to ensure that police officers cooperate
with it during investigations.>' That there has been no
reduction in the frequency of deaths from police encounters,
including during protest, is an indication that no lessons have
been learnt.
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In most of its performance reports, IPOA has been citing
non-cooperation by the NPS as one of its biggest challenges.
As earlier noted, the police have also consistently failed to
notify IPOA about deaths resulting from their action, thereby
impeding independent investigations. In addition, there

are cases where the police interfere with the collection of
evidence or intimidate witnesses.*? This is evidence that the
NPS has not been taking concrete steps to prevent deaths in
line with recommendations from IPOA and other state and
non-state agencies.

There is no legal bar to external bodies using IPOA’s data for
their own analysis. In addition, external and non-governmental
organizations can collect and publish their own statistics

on deaths by police action. For example, the Daily Nation,

a privately-owned newspaper, has been running an online
database in which it has been recording data on deaths

from police encounters since 2015.5% The database draws

on IPOA sources, but also tracks the demographics of each
person killed by the police and the circumstances surrounding
their deaths.

4 Probert, T., Kimari, B. & Ruteere, M. (2020) Strengthening Policing Oversight and Investigations in Kenya: Study of IPOA Investigations into Deaths Resulting

from Police Action (CHRIPS, October), p. 26.

%0 See, for example, IPOA (2018) Annual Report and Financial Statements for the Year Ended 30 June 2018, p.30. Available at: http://www.ipoa.go.ke/wp-

content/uploads/2020/01/IPOA-Annual-Report-web-2017-2018.pdf.
5" Ibid., p.31.

52 Probert, T., Kimari, B. & Ruteere, M. (2020) Strengthening Policing Oversight and Investigations in Kenya: Study of IPOA Investigations into Deaths Resulting

from Police Action (CHRIPS, October), n.50, p. 31.

53 See Deadly Force — People Killed by the Police in Kenya. Available at: https://newsplex.nation.co.ke/deadlyforce/about.
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Section 4: Investigations
by Official Agencies

Both the NPS Act and the IPOA Act require the police

to report all cases of deaths or serious injuries to IPOA
for purposes of independent investigations.>* In addition
to IPOA, the Kenya National Commission on Human
Rights, a national human rights institution, may also
investigate deaths, in line with its mandate to investigate
cases of alleged human rights violations.> If and when such
investigations are conducted, they complement [POA's.

Following the conclusion of an investigation by IPOA, cases
that disclose a criminal offence are referred to the Office
of the Director of Public Prosecutions (ODPP) which may
then elect to prosecute all or some of the cases, depending
on its own analysis of the evidence.*® Information on the
number of cases that are prosecuted can be obtained from
IPOA's periodic reports. The reports indicate the case
numbers and the nature of offence committed in respect
of cases pending before court and those that have been
concluded.”” Judgments delivered by the High Court can
also be accessed through the Kenya Law Reports website.*®

IPOA focuses mainly on criminal prosecution of

individual officers, therefore there were no records on
civil proceedings against the NPS over deaths. However,
there are several cases where civil proceedings have been
instituted against the NPS by victims’ families or human
rights organizations. Information on some of the cases can
be obtained through a random search in the Kenya Law

Reports website. This is however not reliable since the
website only reports cases heard in the superior courts.
In addition, getting the information would involve reading
through thousands of search results to determine which
cases involved deaths.

In relation to information on disciplinary proceedings
against officials pursuant to deaths, the NPS does not
share information on such proceedings. The annual reports
of the Internal Affairs Unit** (IAU) have very limited
information on disciplinary proceedings. For example, in
the 2018 annual report, the IAU reported that 32 officers
were found culpable of disciplinary and criminal offences.
There was no information on the offences committed by
the officers and the disciplinary action taken against them.

IPOA’s reporting on the number of prosecutions against
officers is unclear. First, save for a 2019 report which

has details on the nature of cases before court, all the
other reports focus only on the number of cases, and this
includes offences that do not involve deaths. It is therefore
not possible to know how many of those cases relate to
deaths from police encounters. The January-June 2019
performance report has a list of 67 cases being prosecuted,
with the list including cases from the past 10 years. From
the list, it is possible to count 40 cases relating to deaths
that were filed between 2013 and 2018. However, IPOA’s
reports on prosecutions only have cases that are still
pending before court and cases where convictions have
been secured. There is no information on how many
prosecutions of cases involving deaths resulted in acquittals

5 NIPS Act, 6th Schedule, Section A, para. 5. and Section 25 of the IPOA Act.

5 The Kenya National Commission on Human Rights is an independent commission established under the Kenya National Commission on
Human Rights Act, No.14 of 2011, pursuant to Article 59 (4) of the Constitution of Kenya, 2010. Section 8 of the KNCHR Act, 2011 sets out its
functions, including receiving and investigating complaints about alleged violations of human rights, monitoring, investigating and reporting on the
observance of human rights in all spheres of life in the Republic, promoting the protection and observance of human rights in public and private
institutions, among others. In line with Article 252(3) of the Constitution, it also has the power to issue summons to witnesses for purposes of its
investigations. See https://www.knchr.org/. It can also pursue legal remedies through civil courts.

% See the Independent Policing Oversight Authority Act, No. 35 of 2011, section 29 (1) (a).

%7 See for example, IPOA Performance Report, January-June 2019 (n.37 above), pp 17-22.

%8 See http://kenyalaw.org/kl/. To access decisions made by the High Court of Kenya, the Court of Appeal and the Supreme Court of Kenya, see
http://kenyalaw.org/caselaw/

% The IAU is an internal police oversight mechanism established under section 87 of the NPS Act, No. 11A of 2011. The functions of the IAU are
to receive and investigate complaints against the police; promote uniform standards of discipline and good order in the NPS; and keep a record of
the facts of any complaint or investigation made to it. As per Section 87(5) of the NPS Act, IPOA may take over investigations being conducted by
the IAU when they have reason to believe the investigations are inordinately delayed or manifestly unreasonable.
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or discharge of the accused officers. For example, in the
2016/2017 period, IPOA reported having 96 cases in
court.®? As of December 2018, there were 40 cases.®
There was no explanation for the difference.

Since its establishment through to the reporting period,
IPOA had secured convictions in only four cases involving
deaths following police action.®? This contrasts with 160
cases that have been forwarded to ODPP as of June 2019
(not all of which necessarily related to deaths).®® There are
no records on the number of civil proceedings against the
NPS agencies. Information about convictions of officers

is readily available in IPOA's periodic reports. In relation
to the prosecutions, there is no clarity in the numbers
reported since cases are carried over from one reporting
period to another and no explanation is given for the
difference in numbers. In addition, cases involving murder
are heard by the High Court and once the cases have
been concluded the judgment is posted on the Kenya
Law Reports website which the public can access.
Inquests and cases involving manslaughter are heard by
subordinate courts and are not reported in the Kenya
Law Reports website.
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IPOA’s investigation reports are not publicly available and
there is no legal requirement for them to publish the
reports. On the contrary, Section 24(15) of the IPOA
Act provides that “...any document or statement drafted
or made or taken during an investigation shall remain
confidential until the Authority in writing determines
otherwise.” General information about the number

of investigations conducted and the nature of cases
investigated can be obtained from IPOA’s Performance
Reports which are publicly accessible. Where specific
information about an investigation is required by a member
of the public or any agency, they may submit a request

for information under the Access to Information Act.

The information requested may relate to the demographic
information of the officers and victims, the circumstances
of a potentially unlawful killing or the findings of the
investigation.

The NPS Act requires police officers to notify the relatives
or friends of a deceased person whenever they report to
IPOA any use of force that leads to death. As a matter of
practice, IPOA usually involves the families of the deceased
persons, especially in the initial stages of an investigation

¢ |POA (2017) Annual Report and Financial Statements for the Year Ended 30 June 2017, p. iv. Available at: http://www.ipoa.go.ke/wp-content/

uploads/2020/10/IPOA-Annual-Report-2016-2017.pdf.

1 IPOA (2018) IPOA Performance Report, July-December 2018, p. 16. Available at: http://www.ipoa.go.ke/wp-content/uploads/2020/01/IPOA-

Performance-Report-July-December-2018.pdf.

62 The four cases are Republic v Veronicah Gitahi & another [2016] eKLR, Republic v Nahashon Mutua [2018] eKLR, Republic v Benjamin Kahindi
Changawa & another [2018] eKLR and Republic v Titus Ngamau Musila Katitu [2018] eKLR.

63 |POA (2019) IPOA Performance Report, January-June 2019 (n.37 above), p.32.
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when statements are recorded and autopsies conducted.
Beyond that, IPOA updates relatives on the progress

and outcome of the investigations. In relation to the
frequency of updates, there have been complaints about
inordinate delays in updating relatives about the progress
and outcome of investigations.®* More recently — after
the reporting period of this report — IPOA have taken
steps to address this, also in light of the Victim Protection
Act (2014).% Along with development partners, IPOA
have developed a training curriculum on Victim Support,
addressing not only interviewing families as victims and /
or witnesses, but also issues of communication and liaison
regarding the status of the investigation.

On the question of independence, IPOA has generally
exhibited a high level of independence. In relation to legal
independence, IPOA is an independent statutory body
established under the IPOA Act. Section 4(1) of the

IPOA Act guarantees its independence, stating that in the
performance of its functions, the Authority shall not be
subject to any person, office or authority. Section 4(4)

also states that no person or body may interfere with the
decision making, functioning or operations of the Authority.
There have also, more recently, been proposals to enhance
IPOA’s independence by entrenching it in the Constitution
as an independent commission.®

In terms of operational independence, IPOA has adequate
powers of investigation, including the power to take

over investigations being conducted by the NPS. IPOA is
however heavily dependent on cooperation from the NPS
in the conduct of its investigations or effective performance
of its functions. The consistent failure by the NPS to

notify IPOA about deaths resulting from police action has

had an adverse impact on the reliability of data IPOA has
on deaths resulting from police action. In addition, IPOA
depends on the NPS to conduct forensic and ballistic
examinations in some of the cases it investigates. In

such cases, interference with evidence by the police is

a possibility.

In addition to operational independence, the independence
of members of staff is an important factor. Members of
IPOA staff are appointed by the Board of the Authority.
The Board members, on the other hand, are appointed
through a process that involves a variety of stakeholders,
including representatives from the Office of the President,
the Kenya National Commission on Human Rights,

the Judicial Service Commission, the Public Service
Commission, among others.®” Interviews of shortlisted
applicants are conducted publicly and successful candidates
must be vetted by Parliament.®® This rigorous process, to a
great extent, ensures the independence of the Board and
staff of the Authority.

With respect to financial independence, Section 32(1) of
the IPOA Act provides that ‘the funds of the Authority
shall consist of (a) monies allocated by Parliament for the
purposes of the Authority; and (b) such monies as may be
lawfully granted, donated or lent to the Authority from any
other source, with the approval of the Cabinet Secretary
and the Cabinet Secretary for Finance.” Section 32(2) then
states that no money shall be accepted by IPOA from the
NPS. Therefore, while IPOA is funded by the government,
the NIPS is completely separate. However, as indicated in
IPOA’s reports, the oversight mandate has been adversely
affected by inadequate financial and human resources.

¢ See, for example, the case of Rose Owira & 23 others v Attorney-General & another; Kenya National Commission on Human Rights & 4 others
(Interested Parties) [2020] eKLR, para. 46. The petitioners alleged that IPOA had denied them their right to information on the progress and
process of investigations into the killings of their kin and the right to have the investigations completed in a prompt, thorough and impartial
manner. In its response on the allegation of denial of access to information, IPOA argued that it was the responsibility of the petitioners to seek
information on the progress of the investigations. See para. 83. Available at: http://kenyalaw.org/caselaw/cases/view/202092/

6 See APCOF, IPOA, CHRIPS, DIHR, and the Centre for Human Rights (2020) Victim Support Training Manual available at: http://www.ipoa.go.ke/
wp-content/uploads/2021/01/APCOF-Victim-Support-Training-Manual-Kenya-VWEB-Final.pdf.

¢ See Steering Committee on the Implementation of the Building Bridges to a United Kenya Taskforce (2020) Report of the Steering Committee on
the Implementation of the Building Bridges to a United Kenya Taskforce, para. 61, p.72. Available at: https://e4abc214-6079-4128-bc62-d6e0d196f772.

filesusr.com/ugd/00daf8_bedbb584077f4a9586a25c60e4ebd68a.pdf.

¢” The Independent Policing Oversight Authority Act, No. 35 of 2011, section 11.

¢8 |bid n.67.

Section 5: Non-Official Sources

The National Newsplex maintains a deadly force database
that records all deaths from police actions in Kenya since
2015. National Newsplex compiles its data from local media
and human rights reports, IPOA, other human rights
organisations and social media. The National Newsplex
database records details of each victim such as name, age,
occupation and circumstances of death. The number of
deaths recorded does not include suicides by police or self-
inflicted deaths during police encounters or in custody.®’

The Independent Medico-Legal Unit (IMLU) is an NGO
focused on extrajudicial killings and torture in Kenya.
IMLU’s reports do not provide details of the victims

but provide statistics on gender, location and broad
circumstances of death (which it categorises for example
as summary executions, protection of life, and unclear
circumstances).”

The statistics given by unofficial sources often differ
significantly when compared to IPOA’s official records.
For example, in 2018 while the Daily Nation’s Deadly
Force Database recorded 250 deaths caused by police,
IPOA recorded 89. In 2019 the Daily Nation’s Deadly Force
Database recorded 122 deaths while IPOA recorded 163
deaths.”" Even between unofficial sources, the number
still differs: in 2017 while the Daily Nation’s Deadly Force
Database recorded 256 deaths, IMLU recorded 152.72

¢ Nation Newsplex (undated) Deadly Force — People Killed by the Police in Kenya Available at: https://newsplex.nation.co.ke/deadlyforce/about.
(Accessed 22 September 2020); The National Newsplex recorded 250 deaths from January 1st to December 31, 2018. https://newsplex.nation.

co.ke/deadlyforce/2018.

7% |ndependent Medico-Legal Unit (2018) Deaths by Police Officers from January to December 2017. Available at: https://www.imlu.org/index.php/

shortcode/reports/typgraphy/send/3-reports/68-2017-extrajudicial-execution-report-full

7 Database available at https:/newsplex.nation.co.ke/deadlyforce/2018; IPOA’s Performance Report for January-June 2018, Available at: http://www.
ipoa.go.ke/wp-content/uploads/2019/05/IPOA-Performance-Report-Jan-Jun-2018.pdf and the July-December 2018 Performance Report, Available at:

http://www.ipoa.go.ke/wp-content/uploads/2020/01/IPOA-Performance-Report-July-December-2018.pdf

72 Newsplex Nation (2021) Deadly Force — People Killed by the Police in Kenya Available at: https://newsplex.nation.co.ke/deadlyforce/2017;
Independent Medico-Legal Unit (2018), Deaths by Police Officers from January to December 2017. Available at: https://www.imlu.org/index.php/
shortcode/reports/typgraphy/send/3-reports/68-2017-extrajudicial-execution-report-full. The variance is likely caused by the fact that the Nation’s
database is collection of news reports of incidents, whereas IMLU’s data is derived from autopsies with which the organisation was directly or

indirectly involved.


http://kenyalaw.org/caselaw/cases/view/202092/
ttp://www.ipoa.go.ke/wp-content/uploads/2021/01/APCOF-Victim-Support-Training-Manual-Kenya-WEB-Final.pdf
ttp://www.ipoa.go.ke/wp-content/uploads/2021/01/APCOF-Victim-Support-Training-Manual-Kenya-WEB-Final.pdf
https://e4abc214-6079-4128-bc62-d6e0d196f772.filesusr.com/ugd/00daf8_bedbb584077f4a9586a25c60e4ebd68a.pdf
https://e4abc214-6079-4128-bc62-d6e0d196f772.filesusr.com/ugd/00daf8_bedbb584077f4a9586a25c60e4ebd68a.pdf
https://newsplex.nation.co.ke/deadlyforce/about
https://newsplex.nation.co.ke/deadlyforce/2018
https://newsplex.nation.co.ke/deadlyforce/2018
https://www.imlu.org/index.php/shortcode/reports/typgraphy/send/3-reports/68-2017-extrajudicial-execution-report-full
https://www.imlu.org/index.php/shortcode/reports/typgraphy/send/3-reports/68-2017-extrajudicial-execution-report-full
https://newsplex.nation.co.ke/deadlyforce/2018
http://www.ipoa.go.ke/wp-content/uploads/2019/05/IPOA-Performance-Report-Jan-Jun-2018.pdf
http://www.ipoa.go.ke/wp-content/uploads/2019/05/IPOA-Performance-Report-Jan-Jun-2018.pdf
http://www.ipoa.go.ke/wp-content/uploads/2020/01/IPOA-Performance-Report-July-December-2018.pdf
https://newsplex.nation.co.ke/deadlyforce/2017
https://www.imlu.org/index.php/shortcode/reports/typgraphy/send/3-reports/68-2017-extrajudicial-execution-report-full
https://www.imlu.org/index.php/shortcode/reports/typgraphy/send/3-reports/68-2017-extrajudicial-execution-report-full
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Recommendations

Regarding the official detection and investigation
of cases

+ The NPS and IPOA should collaborate to consider
means of strengthening notification protocols, and
incentivising early and comprehensive notification by
station commanders.

+ |IPOA should treat as a complaint any media or other
report (concerning a death resulting from police action)
upon which they follow-up to establish whether there
is a case to investigate.

* The accurate inclusion, both for investigative and
reporting purposes, of deaths potentially linked
to police action would be greatly enhanced by the
operationalisation of the recent Coroners Service Act.
The new Coroner General, when appointed, should
view this is as a priority area.

IPOA should continue its public outreach and
communication efforts to ensure that potential
complainants are aware of their rights, and of potential
means of contacting IPOA in the event of death resulting
from police action. These efforts should be particularly
focussed beyond large urban centres.

Regarding the public reporting of cases

* |IPOA should resume the regular publication of its
Performance Reports. Those documents should report
on the complaints received and the status of all the
cases, including on decisions to hold preliminary or full
investigation, or decisions not to investigate in such a
way as to provide a full understanding of the scope of
their work.

IPOA should standardise across all its reporting whether
to discuss “police shootings” or “deaths following
police action”. The latter (which, of course, could be

disaggregated) is more inclusive, and would be preferable.

* In addition to its Performance Reports, which of
necessity address a range of issues, and which with
respect to deaths will tend to focus on the progress
of particular investigations, IPOA should consider the
periodic but regular publication of a dedicated statistical
release concerning the number of known deaths
following police action during a given period. This release
could and should be coordinated with other institutions
that regularly receive complaints (such as the Kenya
National Human Rights Commission) so that numbers
can be reported accurately regardless of which body is
or has been investigating the case.

Regarding the institutional/policy response
to cases

* |IPOA should undertake a follow-up or review exercise of
recommendations it has made to NPS concerning use of
force and deaths resulting from police action, and should
report on the outcome in a similar fashion to the way
it documents recommendations made in other context
(such as with respect to custodial facilities).

* All stakeholders (IPOA, the Human Rights Commission,
and civil society organisations) should consider means
of increasing awareness of deaths resulting from use
of force by other arms carriers (e.g. Wildlife Services)
with a view to embracing a more inclusive understanding
of IPOA's mandate as including the investigation of any
death resulting from contact with a law enforcement
official.
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Data Collection and Publication by Official Agencies
Based on 2018/19 reporting period:

South Africa

Data Quality of Official Sources

8. How reliable are the sources used to produce official statistics about deaths?

South Africa

9. Internal quality assurance / verification conducted

1. Are the number of deaths following any police use of force (be it firearms, ‘less lethal’ weapons or other force):

Collected?

Publicly available?

Is this a legal requirement?

Can such information be requested from the authorities via FOI laws?

2. If published, to what extent is the number of deaths readily identifiable from official statistics?
What work needs to be done to pull these out?

3. Are the deceased identified by name?

4. Is demographic and other information for the deceased (including ethnic background, age and gender):

Collected?

Publicly available?

Is this a legal requirement?

Can such information be requested from the authorities via FOI laws?

5. Is demographic and other information for LEOs:
Collected?

Publicly available?

Is this a legal requirement?

Can such information be requested from the authorities via FOI laws?

6. Is information on the circumstances:

10. Methodology for data collection publicly specified

11. How reliable are the overall figures produced?

Data Analysis and Lessons Learnt

12. State / police agencies analyse data to generate evidence-based recommendations / lessons
learnt, in order to prevent future deaths

13. Evidence that state / police agencies act on the results of their analysis, including applying
lessons learnt

14. External bodies are able to reuse data for their own analyses

15. External, non-governmental agencies collect, and are able to publish, their own statistics on
deaths following police use of force

Investigations by Official Agencies

16. Is there a legal requirement for deaths to be independently investigated?

17. Is there an authority, separate from the one involved in the incident, which conducts

IPID
investigations into deaths? If so, which organisation(s) conduct these investigations?

18. How independent are the investigations conducted by the organisation(s) named above?
Please consider the extent to which they are independent and separate in terms of

a) legal structure, b) hierarchy, c) investigative activity and personnel, d) operational ability
(or ‘self-reliance’) e) oversight and control

19. Involvement of close relatives in the investigations n

20. Investigation reports into deaths are:

Publicly available? L

Do they give reasons for the conclusions they have reached?

Collected?

Publicly available?

Is this a legal requirement? Yes
Can such information be requested from the authorities via FOI laws? G

7. Is information about the type(s) of force used:

Collected? G
Publicly available? L
Is this a legal requirement? Yes
Can such information be requested from the authorities via FOI laws? G

T HAEA0D

Good, Partial, Limited, None Unknown Not
Robust Medium Poor relevant

Is this a legal requirement?

Can such information be requested from the authorities via FOI laws?

21. Information available on legal proceedings against agents / officials pursuant to deaths

22. Information available on legal proceedings against state agencies pursuant to deaths

23. Information available on disciplinary proceedings against agents/ officials pursuant to deaths

24. Number of prosecutions against agents / officials involved in the last ten years? *

9]
G
L
A

25. Number of convictions against agents / officials involved in the last ten years?

26. Number of prosecutions against agencies involved in the last ten years?
27. Number of convictions against agencies involved in the last ten years?
28. How readily available is information about prosecutions and convictions?

* 560 for the 3 years FY 2016-17 to FY18-19. No data for previous years.
4264 (FY 2009/10 to FY 2018/19).
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Introduction

The South African Police Service (SAPS) is the centralised
national policing body of South Africa, established by

the Constitution and structured to function at national,
provincial, and local levels of government.”®

Police recruits go through a Basic Police Development
Learning Programme (BPDLP) for 24 months on different
areas of policing, including firearms training according

to the terms of the Firearm Control Act, 2000.2° The
weapons available to members of SAPS vary by unit and
context, but generally, the standard weapons available

are pepper spray, a 9mm Z88/Beretta pistol and an R5
carbine.®' Public Order Police are armed with pepper spray,
stun grenades, a shotgun, a 9mm handgun with CS tear-gas
grenades and a 40mm Launcher provided to designated
members.82 During the Commission of Inquiry® following
the events at Marikana in August 2012, SAPS leadership
was challenged regarding officers’ use of assault rifles in
crowd management and could not provide a satisfactory
answer except to say the use of such rifles was permitted
by law in circumstances of self-defence.®

SAPS is headed by the National Commissioner of

Police who is appointed by the President.”* Provincial
Commissioners are also appointed in the nine provinces.”
At the end of the 2018/2019 financial year, SAPS had
192,277 members overall, including 150,855 South
African Police Service Act (SAPS Act)’® members

and 41,422 Public Service Act”” employees.”® This
amounts to a police/population ratio of 1:383.” In
addition to these officers, in several of South Africa’s
larger urban centres, local authorities maintain municipal
police services, sometimes known as Metro Police (MPS).
These officers have more limited statutory powers than
members of SAPS.

73 Constitution of the Republic of South Africa, 1996 (Act No. 108 of 1996), sec. 205.

7* Constitution of the Republic of South Africa, 1996 (Act No. 108 of 1996), sec. 207(1)-(2). At Cabinet level, the ministerial responsibility for
policing sits with the Minister of Police.

5 Constitution of the Republic of South Africa, 1996 (Act No. 108 of 1996), sec. 207(3)-(4).

76 The SAPS Act is the law that provides for the establishment, organisation, regulation and control of the South African Police Service.

7 The Public Service Act provides for the organization and administration of the South African public service, the regulation of the conditions of
employment, terms of office, discipline, retirement and discharge of public service employees.

78 South African Police Service (2019) Annual Report: 2018/2019; Pretoria pp.11, 34. Retrieved from https://www.saps.gov.za/about/
stratframework/annualreports_arch.php

7% South African Police Service (2019) Annual Report: 2018/2019 Pretoria, p.34.

8 South African Police Service (undated) Basic Police Development Learning Programme Available at: https://www.saps.gov.za/careers/basic_police_
program.php and South African Police Service (undated) South African Police Service Basic and Specialised Training Overview. Available at:
https://www.justice.gov.za/comm-mrk/exhibits/Exhibit-Q-SAPS-Training-overview.pdf.

81 Faull, A. (2011) “Will introducing Taser guns reduce killings by the South African Police Service’ 22 June, Available at: https://issafrica.org/iss-
today/will-introducing-taser-guns-reduce-killings-by-the-south-african-police-service. Police officers in a special task force are given a range

of weapons including an R5 carbine and sniper rifles, see Law Library of Congress (2014) Police Weapons: South Africa. Available at:
https://www.loc.gov/law/help/police-weapons/south-africa.php

82 National Instruction 4 of 2014, (Public Order Police: Crowd Management during Public Gatherings and Demonstrations), Instruction, 12(5). POP
members should at least have all the weapons listed but force may only be used by trained members in a coordinated manner and on command
except in instances of private defence (see 14(2)). In terms of using live ammunition, only approved rounds may be used on command (see 14(7)).
83 See Marikana Commission of Inquiry (2015) Report on matters of public national and international concern arising out of the tragic incidents at the
Lonmin mine in Marikana, in the North West province at: https://www.sahrc.org.za/home/21/files/marikana-report-1.pdf

8 Evans, S. (2014), Farlam: Police use of deadly RS rifles ‘unacceptable’ 10 September, retrieved from https://mg.co.za/
article/2014-09-10-phiyegadeadly-r5-rifles-still-being-used-for-public-order-policing/

Section 1: Data Collection and
Publication by Official Agencies

Data regarding the number and nature of deaths resulting
from police action in South Africa (but not information on
officers or victims) are consistently collected, periodically
reported and publicly available. The main source of
information is the Independent Police Investigative
Directorate (IPID),® a body legally mandated to investigate
and report on various allegations of misconduct by SAPS,
including deaths as a result of police action.®® These data
are readily available and allow the number of deaths to be
identified without the need for additional data processing.
The data are anonymised. The deceased are not identified by
name.

The demographic data for the deceased is collected but

the information is not publicly available. The fact that the
reporting forms® used by SAPS members to report deaths
as a result of police action or complaint forms submitted

to IPID by members of the public require the inputting of
demographic information shows that such information is
available even though not public. It is not a legal requirement
to make that information publicly available. Such information
is protected from public disclosure under Chapter 4 of the
Promotion of Access to Information Act of 2000 (PAIA).%

The demographic data on the law enforcement officer(s)
whose actions result in the death are also collected. Again,
this data is protected under the Protection of Personal
Information Act, 2013 (POPI Act), but it can be accessed
through procedures outlined in the PAIA as above. Section
26(b) of the POPI Act prohibits responsible parties from
disclosing personal information regarding the criminal
behaviour of a data subject, in this case a police officer,

to the extent that such information relates to the alleged
commission by the data subject of any offence. The
exceptions are outlined in Section 27 and include, among
others, consent from the data subject or if processing is

8 See http://www.ipid.gov.za/
% IPID Act s. 28.
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necessary for the establishment, exercise or defence of a right
or obligation in law, or processing is necessary to comply with
an obligation under public international law or for statistical
or research purposes. Some of the demographic information
becomes public as part of the summary of proceedings during
civil or criminal proceedings in the courts on specific cases
involving death as a result of police action. Some of the court
cases are also reported in the media.

IPID collects and documents information on the
circumstances of all reported deaths as a result of police
action whether on or off duty. This information is published
in IPID’s annual reports. Such information includes the
circumstances under which police actions resulting in the
death were taken as well as where the actual death occurred.
For example, circumstances include “during the course

of a crime”; “during the course of an escape”; “during the
course of an investigation”; “during the course of an arrest”,
or “crowd management incidents”. Examples of where the
deaths occurred include “ambulances”; “court cell”; “crime
scene”; “hospital”; “police cells” or “police vehicle”. However,
while such information helps to provide context, it is on its
own insufficient to understand the full circumstances leading
to the officers’ decision to use force, and hence to determine

whether or not the death was lawful.

IPID also collects information on the type of force used in
each death recorded as a result of police action. This is a
legal requirement under Section 9(d) and (n) of the IPID Act.
While most incidents are caused by shootings with service
firearms, some of the categorisations of types of force such
as “assault” and “suffocation” may require additional clarity as
to the exact type of force used. However, such information
can be requested under access to information legislation
referred to above.

8 The forms can be found in the Independent Police Investigative Directorate Act: Regulations: Operation of Independent Police Investigative
Directorate (IPID Regulations) at: https://www.gov.za/documents/independent-police-investigative-directorate-act-regulations-operation-independent-

police, pp. 27 — 36.

8 For example, Section 63(1) of the PAIA protects access to information of third parties (including the deceased) from being processed and Section 67
prohibits access to personal information if the record is privileged from production in legal proceedings unless the person entitled to the privilege has
waived the privilege. According to Section 63(2)(e)(ii), exceptions include, among others, when the requested information about a deceased individual is
done with the consent of the deceased’s next of kin, and Section 63(2)(b), when the information is already a public record.


https://www.saps.gov.za/about/stratframework/annualreports_arch.php
https://www.saps.gov.za/about/stratframework/annualreports_arch.php
https://www.saps.gov.za/careers/basic_police_program.php
https://www.saps.gov.za/careers/basic_police_program.php
https://www.justice.gov.za/comm-mrk/exhibits/Exhibit-Q-SAPS-Training-overview.pdf
https://issafrica.org/iss-today/will-introducing-taser-guns-reduce-killings-by-the-south-african-police-service
https://issafrica.org/iss-today/will-introducing-taser-guns-reduce-killings-by-the-south-african-police-service
https://www.loc.gov/law/help/police-weapons/south-africa.php
https://www.sahrc.org.za/home/21/files/marikana-report-1.pdf
https://mg.co.za/article/2014-09-10-phiyegadeadly-r5-rifles-still-being-used-for-public-order-policing/
https://mg.co.za/article/2014-09-10-phiyegadeadly-r5-rifles-still-being-used-for-public-order-policing/
http://www.ipid.gov.za/
https://www.gov.za/documents/independent-police-investigative-directorate-act-regulations-operation-independent-police
https://www.gov.za/documents/independent-police-investigative-directorate-act-regulations-operation-independent-police
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Section 2: Data quality

The sources for intake figures, that is, the number of deaths
as a result of police action reported to or subsequently
identified by IPID are likely to be reliable. Under South
African law, an unnatural or suspected unnatural death
requires a two-part physical examination of the body

of the deceased to be carried out by a qualified medical
practitioner from the Forensic Pathological Service.®’

The first is an external examination that focuses on the
outer surface of the body (clothes and positioning of

the body), then an examination of the surface of the

body without clothes for signs of injury and, if required,
samples of body tissue and x-rays are taken.”® The internal
examination entails the inspection of internal organs of the
body for evidence of trauma or diseases to assist in the
determination of the cause of death and such information
is noted in the autopsy report.” The opening of a case
docket is either triggered by a public complaint or by a
referral from a station commander or other SAPS or

MPS member as required under Section 29 of the IPID
Act. However, the reported data are not disaggregated

by means of case intake.” Post-mortem results for each
deceased, which must be collected by the investigator,
form part of the investigation docket. However, in October
2019, a whistleblowing investigative journalism project,
Viewfinder, provided evidence showing that that there

was widespread malpractice in terms of following IPID
protocols on investigative processes, for example not
attending the crime scene or collecting post-mortems as
required in IPID’s Standard Operating Procedures.”® Such

malpractice would not affect the intake numbers but it may

impact other aspects of data quality, such as cause of death
or demographic details.

IPID’s data quality assurance and verification processes
are outlined in its Standard Operating Procedures Relating
to Investigations and Firearms of 2019 (IPID SOPs).”* In
theory, IPID SOPs outline the detailed process by which
data is captured and its accuracy verified from the time a
referral or complaint comes in. It starts with investigators
who, upon receiving complaints or referrals, proceed

to screen complaints/cases, consult the complainant or
referral authority to verify the correctness of information
supplied before registering the complaint/case on IPID’s
Case Management System (CMS). This is followed by the
work of the Case Intake Committee which, among other
things, verifies each case to avoid duplicates, ensures that
information is accurately captured on the CMS, classifies
cases according to crime category as outlined in Section
28 of the IPID Act, gives directives in terms of what

type of investigation must be undertaken, and assigns an
investigator to each case. If the outlined processes are
carried out with integrity, it ensures that the data are
verified and their quality above reproach. The process
looks robust but, as the Viewfinder investigation discussed
above made clear, protocols are not always followed.

IPID’s methodology for data collection is publicly specified
starting with the IPID Act in Section 9(d) and (n) and
Section 28; IPID’s Technical Indicator Description for
Annual Performance Plan 2019/2020 (TID 2019/2020)*

8 Inquests Act (Act 598 of 1959). Also refer to Regulations Regarding the Rendering of Forensic Pathology Service at: https://www.gov.za/

documents/national-health-act-regulations-rendering-forensic-pathology-service?gclid=CjwKCAIAIML-BRAAEiwAUW VggghPeHIqR2ggpvn9aP-
gnlfleeingV6ifrkWKeOUPzIm6O_h7UeOqwn56MkQhoCOrUQAVD_BWE. It is possible that a finding related to the body could be manipulated.
For example, an autopsy report could falsely report a death to have been the result of natural causes, or a legitimate finding of natural causes
could be prematurely used to stop an investigation into the broader context. See, for example: Knoetze, D., (2020) ‘IPID a no-show in Petrus
Miggels police assault probe’ (10 June). Available at: https://www.groundup.org.za/article/ipid-no-show-petrus-miggels-police-assault-investigation/.
However, the authors are not aware of systemic concerns about this process.

% For more detailed additional information refer to the Regulations Regarding the Rendering of Forensic Pathology Service as cited above; Also refer
to the Western Cape Provincial Government website at: https://www.westerncape.gov.za/general-publication/your-questions.

9 Refer to the Inquests Act (Act 58 of 1959), Section 3(2), (3)() and (b).

92 IPID do report on the number of cases they open in respect of non-compliance with Section 29 of the IPID Act, but these numbers of course
can only relate to cases IPID has become aware of by other means, and could relate to any of the grounds listed in Section 28(1)(a)-(f).

% Knoetze, D,, (2019) ‘IPID’s cover-up of police brutality in SA’ Viewfinder (7 October) Available at: https://viewfinder.org.za/kill-the-files/.

The relevant part of the IPID SOPS is section 8.9.

9 See IPID’s Standard Operating Procedures Relating to Investigations and Firearms here: https://www.groundup.org.za/media/uploads/
documents/2019_SIGNED_IPID_SOPS pdf.

% Note: the TID 2019-2020 was developed a year after the year in question for this research. Available at: http://www.ipid.gov.za/content/
technical-indicator-description-annual-performance-plan-20192020
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and, in the IPID SOPs. However, it is the TID 2019/2020
that outlines the methodology in detail. According to the
TID, data collection is linked to the strategic outcomes of
IPID and indicators of the organisation’s performance as
required under the IPID Act. The methodology identifies
the indicator measures and whether the performance
reported is cumulative or non-cumulative as well as
changes to indicators and whether IPID is performing
better or poorly over time. For example, the strategic
goal for deaths as a result of police action is stated as:
“Number of investigations of deaths as a result of police
action that are decision ready per year”.” This is defined
as the number of investigations where an investigator

has conducted “quality” investigations and obtained all
necessary evidence to be able either to refer the case to
the National Prosecuting Authority (NPA) for decision or
to make some kind of recommendation (for example, to
the SAPS/MPS) within a specified period — the baseline
stated objective being 90 days.

Photo credit © Mark Williamss
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As noted above, the intake statistics in respect of death

as a result of police action, that is, the number of such
deaths, is mostly reliable as far as is known to the authors
of this report. However, the performance statistics are
questionable. For example, according to a Viewfinder report,
the challenge with the performance indicator for deaths as
a result of police action outlined above is that since 2016,
there is evidence that files have been moved from “active”
to “completed” to inflate performance figures at the end
of the financial year.*” As a result, these “completed” but
poorly investigated dockets would be sent to the NPA who
would send them back to the IPID with queries. At IPID,
such dockets would not be reopened and “reactivated”
nor would the statistics be rationalised to ensure IPID’s
actual performance is reflected for that year. As a result,
the IPID’s Case Management System continues to record
them as complete and there is nothing done about them.
Hence the claim by Viewfinder that the affected relatives of
victims receive no justice and alleged perpetrators within
the SAPS/MPS are not held accountable for such deaths in
cases of arbitrary killings.

% IPID, Technical Indicator Description for Annual Performance Plan 2019/2020. Retrieved from http://www.ipid.gov.za/content/technical-

indicator-description-annual-performance-plan-20192020, p. 9.

7 Knoetze, D. (2019) ‘IPID’s cover-up of police brutality in SA’ Viewfinder (7 October). Available at: https:/viewfinder.org.za/kill-the-files/.


https://www.gov.za/documents/national-health-act-regulations-rendering-forensic-pathology-service?gclid=CjwKCAiAiML-BRAAEiwAuWVggqhPeHIqR2ggpvn9aP-gnIfleeingV6ifrkWKe0UPzIm6O_h7UeOqwn56MkQhoCOrUQAvD_BwE
https://www.gov.za/documents/national-health-act-regulations-rendering-forensic-pathology-service?gclid=CjwKCAiAiML-BRAAEiwAuWVggqhPeHIqR2ggpvn9aP-gnIfleeingV6ifrkWKe0UPzIm6O_h7UeOqwn56MkQhoCOrUQAvD_BwE
https://www.gov.za/documents/national-health-act-regulations-rendering-forensic-pathology-service?gclid=CjwKCAiAiML-BRAAEiwAuWVggqhPeHIqR2ggpvn9aP-gnIfleeingV6ifrkWKe0UPzIm6O_h7UeOqwn56MkQhoCOrUQAvD_BwE
https://www.groundup.org.za/article/ipid-no-show-petrus-miggels-police-assault-investigation/
https://www.westerncape.gov.za/general-publication/your-questions
https://viewfinder.org.za/kill-the-files/
https://www.groundup.org.za/media/uploads/documents/2019_SIGNED_IPID_SOPS.pdf
https://www.groundup.org.za/media/uploads/documents/2019_SIGNED_IPID_SOPS.pdf
http://www.ipid.gov.za/content/technical-indicator-description-annual-performance-plan-20192020
http://www.ipid.gov.za/content/technical-indicator-description-annual-performance-plan-20192020
http://www.ipid.gov.za/content/technical-indicator-description-annual-performance-plan-20192020
http://www.ipid.gov.za/content/technical-indicator-description-annual-performance-plan-20192020
https://viewfinder.org.za/kill-the-files/
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Section 3: Data analysis and
lessons learnt

Police agencies (SAPS/MPS), IPID and the Civilian
Secretariat for Policing Service (CSPS) cooperate,
collaborate, collect, and share data including deaths as a
result of police action but none of the available information
illustrates that the data they have is analysed to generate
evidence-based recommendations or lessons learnt in
order to prevent future deaths. One would expect the
CSPS, whose mandate includes, among other things,
conducting quality assessments of the police service

and monitoring and evaluating its performance and
recommending corrective measures (See Section 6(1) and

6(2)(b)(i) of the CSPS Act, 2011), to carry out this function.

A reading of CSPS'’s annual reports,”® annual performance
plans,” strategic plans,’®
no evidence that they are informed by evidence from the
data they collect. Monitoring and evaluation is done to
illustrate “outputs efficiency”, that is, to count the number
of activities completed per year based on predetermined
output indicators and targets. This provides evidence of

and regulations™" does provide

institutional compliance with legislative and policy directives
which is seen as a measure of institutional performance.
The analysis and use of data does not directly deal

with outcomes-related lessons learnt in terms of which
strategies for preventing the number deaths as a result

of police action can be designed and put in place.

As observed above, there does not seem to be an analysis
of the data and extracting lessons to be learnt from it. The
presentation of the raw data seems to be an end in itself

rather than the starting point for analyses that lead to the
identification of lessons learnt, and recommendations for
reforms or change of police tactics and practice. For
example, a reading of the SAPS’ Strategic Plan 2025; the
SAPS Research Division’s agenda and SAPS Annual Reports
do not indicate that SAPS act on results of their analysis
nor do they identify lessons learnt in their plans.'?
Research think tanks such as the Institute for Security
Studies (ISS) have also observed that despite the
considerable body of research that has been undertaken,
it is not clear if findings and recommendations from

such research are ever used and if so, under what
circumstances.'® IPID, which receives complaints and
investigates cases of death as a result of police actions, is
seen by some as a watchdog without teeth, understaffed,
underfunded, and routinely ignored and frustrated by
the non-cooperation of the police it is supposed to
investigate.'*

External bodies such as the ISS, African Policing Civilian
Oversight Forum (APCOF)'®, Viewfinder, academic
institutions and the media can reuse the data from police
agencies and the IPID to critique the data, develop their
own analyses of key issues, identify possible lessons to
learn from the data. They can also use such analyses

as a basis for lobbying and advocacy work and to make
recommendations for changes in South African police
practices in respect of specific categories of crime,
including deaths as a result of police action.

% See Civilian Secretariat for Police Services at: http://www.policesecretariat.gov.za/publications/annual_rep.php

9 See Civilian Secretariat for Police Services at: http://www.policesecretariat.gov.za/publications/annual_perf_plan.php

100 See Civilian Secretariat for Police Services at: http://www.policesecretariat.gov.za/publications/Strategic_Plan.php

101 See Civilian Secretariat for Police Services at: http://www.policesecretariat.gov.za/publications/policies.php

102 The SAPS Strategic Plan is available here: https://www.saps.gov.za/about/stratframework/strategic_plan.php. The Research Division’s agenda is
available here: https://www.saps.gov.za/resource_centre/publications/research_colloquium.php

103 Newman, G. & Rappert, B. (2018) ‘Policing for impact: Is South African ready for evidence-based policing?” South African Crime Quarterly No.64.

Available at: https://journals.assaf.org.za/index.php/sacq/article/view/2998

104 See for example Rademayer, J., and Wilkinson, K., (2013) South Africa’s criminal cops: Is the rot far worse than we have been told? Africa available
at https://africacheck.org/reports/south-africas-criminal-cops-is-the-rot-far-worse-than-we-have-been-told/

105 APCOF is a Not-for-Profit Trust working on issues of police accountability and governance in Africa. APCOF promotes the values which

the establishment of civilian oversight seeks to achieve; namely to assist in restoring public confidence, developing a culture of human rights,
promoting integrity and transparency within the police, and nurturing good working relationships between the police and the community. The
APCOF website address is: https://apcof.org/
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respect of deaths as a result of police action. The media is

Section 4: Investigations by
.. . another source, but the information is not systematically
official agencies collected 08

There is a legal requirement for deaths to be independently
investigated, and IPID is the independent constitutional
body charged with doing so.'®

There is no centralised information on legal proceedings
against state agencies pursuant to deaths. The statistics on
criminal proceedings provided by IPID are for individual
criminal charges against individual police officers who, when
found guilty, face individual criminal sanction. Claims against
state agencies are normally included in civil lawsuits but, as
noted above, such information is not disaggregated in terms
of specific crimes such as death as a result of police action.

Information on legal proceedings against officials pursuant
to deaths is available but is incomplete. Statistical
information on criminal proceedings resulting from
investigations of police officials by IPID can be found in
IPID annual reports.'” However, IPID does not provide
information on civil claims against police officials. The
evidence of civil proceedings against the SAPS can

be found in its annual reports in the financial section
under the line “Contingent Liabilities (claims against the
department)”. This essentially means the total financial
encumbrances of the SAPS and reflects all claims against
the SAPS, not just for deaths as a result of police action.
There is no information to indicate the specific claims in

Information on disciplinary proceedings against officials
pursuant to deaths is available in IPID annual reports.'®
Such information is in the form of statistics regarding the
number of disciplinary convictions, disciplinary acquittals
and disciplinary recommendations referred to SAPS and
MPS per crime category, including deaths as a result of
police action. Additional data include whether or not
the SAPS has initiated disciplinary action as per IPID

106 Section 28(1)(b) of the IPID Act. IPID established in terms of Section 206(6) of the South African constitution to ensure independent oversight
of the SAPS and MPS (replacing the original ICD).

197 |PID’s Annual Reports can be found here: http://www.ipid.gov.za/node/12. All reports include three tables with statistical information on

Criminal Referrals to the National Prosecuting Authority for a decision whether to prosecute or not, Criminal Convictions, Criminal Acquittals
and the Number of Cases on the Court Roll for all categories of investigations including death as a result of police action. The reports do not
provide information on each specific case.

1% To reference a few, refer to: News24 (2015) ‘Taxpayers cough up R1bn for payouts in cases against the police’ 27 July Retrieved

from https://www.news24.com/News24/Cops-Taxpayers-cough-up-R1bn-for-payouts-in-cases-against-the-police-20150727; Zuzil,

M. (2019), ‘Eastern Cape pays out almost R120m in civil claims against police’ 11 July. Retrieved from https://www.timeslive.
co.za/politics/2019-07-11-eastern-cape-pays-out-almost-r120m-in-civil-claims-against-police/; Naidoo, E. (2020) ‘Big payouts,

little sanction in SAPS wrongful arrest cases’ 18 October Retrieved from https://www.iol.co.za/sundayindependent/news/
big-payouts-little-sanction-in-saps-wrongful-arrest-cases-09b45ef6-df6c-44bb-a5f0-360a92a7450e

1% For example, IPID’s 2018-2019 Annual Report has statistical data on Disciplinary Convictions (p. 67), Disciplinary Acquittals (p. 680). See
report at: http://www.ipid.gov.za/node/12
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recommendation (the legally mandated service standard
is 30 days), what the verdict is, and what the next steps in
relation to such proceedings are.

Data on the number of prosecutions against officers
involved in fatalities during the last ten years are not
publicly available. From FY2016-2017, IPID started
recording cases that are still on the court roll and
disaggregated by charge, which includes death as result of
police action. However, cases that carry over from previous
years are included in the following year, making it difficult to
calculate separate data for each year. As observed above,
this relates only to criminal cases referred for prosecution
by IPID; it excludes proceedings for civil claims made
against individual police officers.

Over the last 10 years (FY 2009-2010 to FY 2018-2019),
there have been 264 convictions against officers from both
the SAPs and MPS for deaths as a result of police action.
This number is not disaggregated by agency and excludes
any civil proceedings which may have found that an officer
acted unlawfully.

The number of legal proceedings against agencies in the
last ten years is not available (neither is there information
about outcomes of such proceedings). IPID Annual Reports
do not present data by agency and IPID deals with criminal
cases against individual officers and not the SAPS or MPS as
agencies. IPID does not report on civil suits which is where,
in most cases, prosecution is against both the officer
involved and the Minister of Police. But, as the “contingent
liabilities” data referred to above are presented in financial
terms and not number of prosecutions, that information

is not available either.

In theory, and according to regulations, relatives are
supposed to be involved. Regulation 3(f) of the IPID
Regulations states that, after a death is reported, the

investigator should, within 24 hours, “visit the deceased’s
next-of-kin to inform them of the death and to obtain
statements that may assist in the investigation.” However,
there are no data regarding the extent to which this
potential performance indicator is achieved (and the recent
Viewfinder exposé cast doubt over whether the procedure
is always followed)."®

Investigation reports into deaths are not publicly available
and it is not a legal requirement to make them publicly
available. The reports can be made available through a
public information request in line with the Protection of
Access to Information Act (PAIA) subject to limitations
outlined in Chapter 4 of the Promotion of Access

to Information Act and Sections 26(b) and 27 of the
POPI Act.

The independence of the IPID is a diluted form of
independence that is vulnerable to political interference.
The institution’s independence has at times been rescued
by individual, independent-minded leadership, and by the
courts. In theory IPID’s role as an “independent police
complaints” body is guaranteed in Section 206(6) of the
Constitution of the Republic of South Africa. However,
unlike similar institutions (commonly referred to as Chapter
9 institutions in South Africa) which report to parliament,
IPID is established through an Act of Parliament, which
made it responsible to the Minister of Police, thus
significantly limiting IPID’s political autonomy from SAPS.™
As a result, the extent to which IPID is able authoritatively
to determine its own priorities, programmes and projects
is therefore doubted. It also relies on the Minister of Police
for its budget allocation.”? IPID’s investigative programme
is also severely underfunded, understaffed, and lacking in
certain specialised skills.""3 This limited investigative capacity
means that IPID relies on SAPS, both directly (for forensic
and ballistic analysis investigations)"* and indirectly, in

"0 Knoetze, D. (2019) ‘IPID’s cover-up of police brutality in SA' 7 October Viewfinder. Retrieved from https:/viewfinder.org.za/kill-the-files/. Also
see Knoetze, D. (2020) ‘IPID a no-show in Petrus Miggels police assault probe’ 10 June. Retrieved from https://www.groundup.org.za/article/

ipid-no-show-petrus-miggels-police-assault-investigation/

" Refer to Section 6 of the IPID Act at https://www.gov.za/documents/independent-police-investigative-directorate-act

"2 Minister Bheki Cele (2020) ‘Police, IPID and Civilian Secretariat for Police Service Dept Budget Vote 2020/21’ 24 July. Retrieved from
https://www.gov.za/speeches/minister-bheki-cele-police-ipid-and-civilian-secretariat-police-service-dept-budget-vote

13 Parliament of the Republic of South Africa (2020), Analysis of the 2020-2025 Strategic Plan, 2020/21 Budget and Annual Performance Plan (APP)
of the Independent Police Investigative Directorate (IPID): Vote 24. 9 April. Retrieved from https://www.documentcloud.org/documents/6889479-

Research-Unit-IPID-APP-and-Budget-2020-21.html, p. 9.

14 Knoetze, D. (2019) ‘PID cover up exposé: Viewfinder responds to Robert McBride’ 18 October. Retrieved at https://www.dailymaverick.co.za/
article/2019-10-18-ipid-cover-up-expose-viewfinder-responds-to-robert-mcbride/

that some of its investigators are former-SAPS officers and
perceived as still having allegiance to SAPS which potentially
undermines IPID’s independence."’ As a result, and by its
own admission in its annual reports and strategic documents,
IPID cannot meet its mandate.”® IPID investigators are also
often undermined by the police’s refusal to cooperate with
investigations and even instituting counter-investigations of
IPID investigators.'”

An important determinant of independence of institutions
such as IPID is of course its leadership, and their freedom

to determine policies, programmes, operational methods,
and activities as well as make findings, conclusions and
recommendations. This aspect of independence is one that
has been affected by the political interference of the executive
including through Section 6 of the IPID Act that allowed the
Minister to appoint, suspend and terminate the employment
of senior IPID officials, such as the Executive Director and
National Head of Investigations. A 2016 Constitutional
Court ruling in McBride v. Minister of Police invalidated certain
provisions of Section 6 of the IPID Act, which had granted
discretionary powers to the Minister of Police to suspend,
take any disciplinary steps pursuant to the suspension, or
removal from office, of the Executive Director.''® However,
the subsequent amendments made to the IPID Act'"® have
left unchanged the Minister’s discretion to nominate a
candidate for appointment to the position, thus potentially
still undermining the principle of a clear, transparent and
participatory selection and appointment process.
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Section 5: Non-Official Sources

A desktop review of alternative, non-official sources of
information on deaths as a result of police actions found no
other sources that aim at collecting their own data about
such deaths in a systematic way in South Africa, apart from
IPID’s reporting.

The media are particularly focused on accountability for
deaths as a result of police actions and Viewfinder is one of
the most recent activist and advocacy organisations. Media
coverage of deaths resulting from police use of potentially
inappropriate force leading to serious injuries or death
focuses on anecdotes and does not attempt to systematically
record and analyse all incidents of this nature. A simple
google search with a search string such as “Police brutality

in South Africa” provides evidence of the diversity of such
coverage and analyses in the form of news, opinion, policy
papers and academic writings.'? Technically nothing prevents
external, non-governmental agencies or organisations from
collecting and publishing such information. However, based
on a thorough desktop research, there is no known external
body that systematically collects such information in a holistic
manner for the purpose of demonstrating such excesses
nationally in South Africa.

There have been proposals, and preliminary efforts at creating
a resource for the meta-analysis of IPID’s official data, but
these have yet to become public.'”!

"5 The Citizen (2020) ‘Underfunded IPID battles case backlog’ 19 November. Retrieved from https://www.pressreader.com/south-africa/

the-citizen-kzn/20201119/282411286859404

16 IPID (2019) Annual Report Retrieved from http://www.ipid.gov.za/node/12, p. 20.

"7 Parliamentary Monitoring Group. (2018) ‘IPID investigations of high-profile cases’ Retrieved from https:/pmg.org.za/committee-meeting/26981;
Merten, M. (2018) ‘Parliament: IPID says SAPS corruption is SA’s biggest national security threat’ Daily Maverick 29 March Retrieved from
https://www.dailymaverick.co.za/article/2018-03-29-parliament-ipid-throws-shade-saying-saps-corruption-is-sas-biggest-national-security-threat/

8 South Africa Constitutional Court, McBride v. Minister of Police and Another, judgment of 6 September 2016, available at: http://www.saflii.org/za/

cases/ZACC/2016/30.html

"% Independent Police Investigative Directorate Amendment Act 27 of 2019.

120 For example: News24 (2011) ‘6 policemen held for protester’s death’ 17 April. Available at: https://www.news24.com/news24/6-policemen-held-
for-protesters-death-20110417; Smith, D. & Macalister, T. (2012) ‘South African police shoot dead striking miners’ 17 August The Guardian. Available at:
https://www.theguardian.com/world/2012/aug/16/south-african-police-shoot-striking-miners; Skiti, S. (2015) ‘Cops caught on camera ‘executing’ criminal’
Times 1 November (WARNING: GRAPHIC CONTENT). Retrieved from https://www.timeslive.co.za/sunday-times/news/2015-11-01-cops-caught-
on-camera-executing-criminal-warning-graphic-content/; Swart, M. (2020) ‘Anger in South Africa as disabled teen dies after police shooting’ Aljazeera

28 August. Retrieved from AL Jazeera: https://www.aljazeera.com/news/2020/8/28/anger-in-south-africa-as-disabled-teen-dies-after-police-shooting

21 As of March 2021. For a discussion of the preliminary findings from the Viewfinder project, see the presentation of Daneel Knoetze at
‘Spotlight on South Africa’s police brutality problem’ (a seminar organised by the Institute for Security Studies, 4 August 2020) recording, available
at: https://issafrica.org/events/spotlight-on-south-africas-police-brutality-problem.
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https://www.gov.za/documents/independent-police-investigative-directorate-act
https://www.gov.za/speeches/minister-bheki-cele-police-ipid-and-civilian-secretariat-police-service-dept-budget-vote
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Recommendations

Regarding the official detection and investigation
of cases

IPID’s current overload of cases must be addressed,
either by significantly increasing its resourcing; or by
facilitating greater case prioritisation by thoroughly
overhauling institutions for internal accountability within
SAPS; or potentially both. Deaths following police
contact should remain clearly within the investigative
mandate of IPID, but by enhancing their capacity they
would be able to address these cases with greater
effectiveness.

Parliament should consider the merits of making

IPID a “Chapter Nine” institution (an institution with
constitutionally-protected independence) rather than
maintaining it under the Minister of Police, or consider
other legislative safeguards to enhance its independence.

In addition to its current performance indicator relating
to investigations being decision-ready within a given
time period (which incentivises investigators to ensure
that investigations do not remain “open” for unduly
long periods of time), IPID should consider a further
performance indicator related to the intervening time
between a death and the beginning of an investigation
into that death. This could be something similar to
“Proportion of investigations into deaths following
police contact started within 24hrs of the event”.

This would incentivise investigators to begin a greater
proportion of investigations on their own initiative, and
contribute toward a more comprehensive intake, as
well as dramatically improving the quality of physical and
witness evidence available to the investigation. Moreover,
this could form part of a broader reform of IPID’s
performance indicators to focus more on impact

and outcomes rather than on procedural outputs:
these could focus on IPID’s efficacy, public credibility,
and its accessibility.

Regarding the public reporting of cases

In addition to its Annual Reports, IPID should consider
the publication of a dedicated statistical release
concerning deaths as a result of police action. This
publication could on a periodic basis (and with relevant
safeguards for the protection of personal information)
present more detailed demographic and contextual
information concerning the circumstances that deaths
arise, and present relevant recommendations with
greater emphasis than can be appropriate in an Annual
Report. This release could also helpfully describe the
reasons for which investigations are closed, either for
lack of evidence or for “no case to answer”.

IPID should consider enhancing the frequency and profile
of its public communications concerning specific cases,
so as to ensure that it maintains its recognition in the
public eye as an independent source of information
about police conduct.

Regarding the institutional/policy response to
cases

IPID should consider establishing a proactive oversight
unit that could learn lessons from its investigations
and be a source of independent research and analysis
of trends.

The Civilian Secretariat for Police should more actively
play its role of facilitating exchange about quality
assessment of the service delivery of the police,
including with a particular focus on the police use of
force, facilitating engagement between IPID and SAPS
concerning policy recommendations.

The Parliamentary Portfolio Committee should monitor
and require reporting from SAPS about efforts to
implement such recommendations.
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Toward a Lethal Force Monitor contributes to ongoing efforts by state bodies, police,
non-governmental organisations, academics and others to develop a structured
approach guided by human rights standards, principles and good practice to allow
meaningful monitoring of the use of lethal force.

It has examined the policies and practices in place in Kenya
and South Africa to collect, analyse and publicize data

on lethal force used by law enforcement officials. In this
final section we reflect on those two country reports in
conjunction with the findings of the previous report on
Western European jurisdictions in order to outline some
underlying methodological components and guidelines that
can support future research.

In relation to both of these reports, the ability to apply a
common set of questions across the various jurisdictions

in diverse contexts has been aided by the existence of
three layers of attributes that all of the systems studied
have in common. First, albeit with differing traditions and
historical experiences, all of the jurisdictions considered are
democracies under the rule of law, respecting at least in
principle the values of accountability and openness.

Second, all of these jurisdictions share an adherence to
international legal obligations deriving from the UN’s
International Covenant on Civil and Political Rights. These
obligations — including the need to investigate any death
potentially involving a law enforcement official — have

been clarified in various soft law instruments, including
most saliently the Basic Principles on the Use of Force and
Firearms, more recently in the Human Rights Committee’s
General Comment No.36 and, more practically, in the
Minnesota Protocol on the Investigation of Potentially
Unlawful Death. In addition to these global standards, the
Western European systems addressed also share the legal
framework of the European Convention on Human Rights,
while Kenya and South Africa are both party to the African
Charter on Human and Peoples’ Rights. Both the European
Court of Human Rights and the African Commission on
Human and Peoples’ Rights have addressed themselves

to the issue of accountability for deaths following from
police contact.

Third, all of the systems have dedicated oversight
procedures for their law enforcement agencies. With the
exception of France, those procedures are run by agencies
with some level of independence from the relevant police
forces. Though the different oversight bodies operate with
differing degrees of efficacy across the six jurisdictions,

the existence of such institutions creates a bureaucratic
architecture for the study of deaths following police
contact that will likely be quite distinct from jurisdictions
where the police themselves (through, for example,
internal affairs units) are responsible for the investigation of
such deaths. Consequently, whilst noting the legal, socio-
economic and political specificities that differentiate these
jurisdictions, these institutional similarities open the way
towards the possibility of broadly comparative evaluations.

However, the comparisons that have been undertaken
through Toward a Lethal Force Monitor and Police Lethal

Force and Accountability are provisional and limited in
nature. They have been provisional because the evaluations
made of the policies and practices within jurisdictions

have relied on indicative classifications that have not been
made according to a standardised evaluation framework.

In addition, the evaluation criteria were derived by the
research team. Further consultation and discussion with

a range of stakeholders, including those affected by police
use of force, oversight bodies, police agencies and others

is needed to develop the project. The comparisons have
been limited because they have only been made of a small
set of jurisdictions that share the characteristics noted in
the previous paragraph. Due to the independent oversight
mechanisms in place, the types of policies and practices
surveyed are likely to differ from the policies and practices in
jurisdictions without such institutions. Also, the comparisons
have been limited because they have not considered salient
contextual factors related to the prevalence of the use of
force by law enforcement agencies (such as the number

of firearms among the general population and the varied
legal regimes in the different jurisdictions relating to firearm
possession and the justification of lethal or potentially lethal
use of force in law enforcement).

In response to these points of note, this final section
identifies key issues associated with future attempts to
assess the availability and reliability of official data about
lethal force. In doing so, it sets out considerations that can
inform the development of an international Lethal Force
Monitor. In keeping with the content of this report, the
points below only relate to the rating of official data.
Other potential aspects of a Lethal Force Monitor — such
as compiling data on deaths from non-official sources

(e.g., news reports or eye witness accounts), comparative
analyses of official and non-official reports and perspectives,
or including circumstantial summaries to situate data in
context — are not addressed here.

To begin, it is important to identify the reasons why a Lethal
Force Monitor is useful. The starting premise of this report

is that producing detailed, reliable, and publicly accessible
information for each individual death and deaths overall in a
jurisdiction is a necessary, but not sufficient, step in ensuring
the accountability of law enforcement agencies, ministries and
governments. It can also play a vital role in understanding,
quantifying and evidencing the ways in which particular
groups in society can be disproportionately affected by police
use of lethal force in countries across the world, whatever
the assumed or established (un)lawfulness of that force.

In identifying significant deficiencies associated with the use
of force reporting policies and practices of law enforcement
officials in South Africa and Kenya, Toward a Lethal Force
Monitor underscores the importance of establishing a
benchmarking methodology for consistent assessments of
the reliability and accessibility of reporting and recording
activities. The need for such methodology will become ever
more pronounced as the range of countries expands beyond
those with shared characteristics considered in this report
and in Police Lethal Force and Accountability. In particular, the
benchmarking will need to extend to further gauging the
independence of police oversight agencies. Also, it will need
to be able to characterise the forms of uncertainty and
ambiguity associated with existing data on lethal force.

In what follows we propose some of the principles that could
underpin the methodology of a future comprehensive, Lethal
Force Monitor.

Negotiated Consistency

In order to facilitate comparison between jurisdictions,

any benchmarking methodology must establish shared
standards for evaluation. The importance of doing so,
however, needs to be balanced against the need for flexibility
in assessing data. Additional information may be tailored

as appropriate in relation to specific countries’ needs while
ensuring overall data harmonisation. For example, though

a Monitor might not encompass an appraisal of the policies
and practices in place for assessing disappearances in all the
jurisdictions analysed, such information may be included for
specific countries when this activity takes place at scale with
the assistance or complicity of law enforcement agencies.
As such, a Monitor needs to balance establishing common
criteria for evaluation with the requirement of being
responsive to local situations and conditions.

Clarity and Transparency

Those evaluating the official data and data generating
techniques need to make their assumptions, definitions

and methodologies, as well as the criteria for excluding and
including deaths, as explicit as possible. Doing so will not
only enable others to assess the evaluations made but also
underpin confidence in the conclusions reached. For instance,
the criteria used in this and the previous reports have been
driven by a set of guiding principles:

* Every death associated with the use of force by law
enforcement officials should be recorded, recognised and
investigated. No one’s death should go unacknowledged
and any lessons should not go unexamined.

* Jurisdictions should have a clearly designated agency
responsible for providing official data.

* Investigations should be independent and impartial. They
should consider the actions taken on the ground as well as
in the relevant chain of command.

* Surviving family members and others directly affected by
bereavement should be engaged in a meaningful way with

investigation processes and subsequent outcomes.'??

+ State agencies need to establish and publicise systematic
procedures for monitoring and reducing harms (especially
deaths) associated with the use of force. This should include

122 Beyond the limitations of engagement noted in this report, see as well the previous Police Lethal Force and Accountability: Monitoring Deaths in Western

Europe report.
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the elaboration of whether and how the lawfulness of
such deaths and / or uses of force was determined.

Ensuring practices are in-line with the letter and spirit

of relevant national and international laws, codes and
standards is an important part of achieving these
objectives, but so too is the willingness to recognise how
such laws, codes and standards need to be improved.

The foundations, necessity and sufficiency of such
principles needs considered attention. Being explicit about
assumptions, definitions, limitations, methodologies and
other considerations will also enable better understanding
of the legal and institutional frameworks, as well as
policies and practices, associated with lethal force in
specific countries.

Relatedly, there is a need for transparency around the
aims and guiding principles of the project (as detailed
above). The identity, status and affiliation of those who are
involved in the work, and other important issues including
the nature and type of funding, timescales and timeframes
considered, and the availability and public accessibility of
outcomes and reports should also be transparent.

Similarly, to ensure maximum comparative utility, compilers
of individual jurisdiction reports will need to present
information that is comprehensible not only to end-users
within that same system, but also others for whom it
might not be familiar. As any future Monitor is likely to
involve contributors from different academic disciplines,
professions and analytical perspectives, this sort of clarity in
explanation and presentation may also need to encompass
self-awareness of different working practices and areas of
focus on the part of those compiling reports, so that their
choices and approaches are made explicit.

Inclusion

Those evaluating data and assessing practices in the
subject jurisdictions will need to take account of

the rights, requirements and interests of different
stakeholders involved in, or affected by, the use of force.
The methodologies used to collect and evaluate data
will be developed internationally, through collaboration

with regional, national and local stakeholders. Such
stakeholders might include government agencies, law
enforcement bodies, non-governmental organisations,

and representatives of bereaved families or otherwise
affected citizens. This inclusion of a broad range of
partners will ensure that the research design, data
collection, and capacity development activities, as

well as potential applications of research findings, are
appropriately responsive to jurisdiction-specific variations
(see ‘Negotiated Consistency’ above) as well as responsive
to the needs of potential beneficiaries. In addition, with
reference to worldwide and ongoing concerns about

the need to decolonise research and international
co-operation, those involved in developing the Monitor
will need to keep in mind the importance of respecting
others’ working practices and experiences, and minimising
perceived (cultural or political) hierarchies in project
construction. As such, the Monitor should strive to be
empowering, participatory, locally owned and inclusive.

Given the focus on deaths resulting from or associated
with the use of force, the nature of fatalities must also be
addressed. Full consideration should be given to gathering
information, where possible and appropriate, on the
gender, ethnicity, physical or sensory attributes, socio-
demographic characteristics and other locally relevant
characteristics of victims. In such a way, a Monitor can
work to progress knowledge and understanding around
whether, and if so to what extent, marginalised groups
might be more at risk from state uses of force.

The focus on deaths needs to be accompanied by an
awareness that fatalities are not merely statistics, but

deceased individuals for whom in many situations there will
be bereaved family members, friends and others personally

affected by the loss. A future Monitor’s inclusivity needs
to encompass those affected by deaths and to find ways
to involve family members and their experiences in the

project, including in sharing information, in establishing how

to represent and examine data about deaths in a humane
and dignified manner, and in engaging with the evaluation
of investigative and lesson-learning procedures.

Ethical Integrity

All aspects of the Monitor must comply with national and
international ethical requirements for the handling of personal
data, engagement with any human research subjects (such as
interviewees or witnesses) and representation of personal
experiences, as well as standards of good academic practice.
Where any original data is gathered, contributors will need
to comply with their own institutional or national ethical
procedures. Similarly, all contributors will need to discuss
and agree on their approach to authorship, subject to the
co-operative nature of each report, and to acknowledge it
as appropriate.

Sustainability

As a future Monitor expands, consideration will need to be
given to the demands of its sustainability. Evaluative reports
based on one data recording period will not suffice if state
practices subsequently change or institutions and processes
are altered. For a future Monitor to remain valid and useful
over time, it will need a robust system of regular updating
and amending as systems change, as well as local, national and
international ownership and support. In so doing, the Monitor
will be capable of engaging (including potentially directly, by
way of complementary hyperlinking) with other comparable
or related research endeavours, such as the global database
on the Law on Police Use of Force Worldwide,'?® and with

specific analytic projects.’

123 https://www.policinglaw.info/

By identifying such issues associated with
the development of an international Lethal
Force Monitor, this report is intended to
provide some suggestions and guidelines
for this crucially important area of work.
Ultimately, a Lethal Force Monitor should
enable governments, law enforcement
agencies, non-governmental organisations,
community groups and others to have
sound information with which they can
identify priorities to ensure lethal force is
being thoroughly, accurately and publicly
recorded and reported in their country
or region. It should also assist them to
understand how those practices compare
to other jurisdictions and support them
in building a stronger case for ensuring
accountability for the use of force.

124 Such as Bergmann, A. et al. (2019) Monitor the Use of Lethal Force in Latin America. Available at: http://www.monitorfuerzaletal.com/informes
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