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Summary

In recent years, the legal rights of LGBTIQ+ persons (lesbian, gay, bisexual,
transgender, intersex and queer/questioning persons) have received
increased attention at the international and national level. Considerable legal
progress has been made in a short period of time, even though a divergent
trend is occurring in several countries, mainly in Africa, Eastern Europe and
parts of the Americas. Still, when looking at the national level, a study of 2016
showed that constitutional provisions that explicitly address rights based on
gender identity and/or sexual orientation are rare, particularly in comparison
to provisions concerning sex, race or ethnicity, religion and disability. Besides,
constitutional provisions that do mention sexual orientation or gender
identity are often confined to prohibiting discrimination or guaranteeing
equal rights and do not confer the autonomy to each individual person to
determine their sexual identity, and to live free from normative stereotypes
in the first place. Indeed, despite the progress over the last decades, the law
has remained largely blind to the subtleties of sexual identity, and persists in
trying to assign individuals legal and social identities that are not their own,
based on criteria which themselves are uninformed assumptions and
stereotypes.

Nevertheless, stereotypes are inherently part of humanity. Indeed, via
stereotypes, all dimensions of personality or identity that make an individual
person unique are consequently filtered through the lens of generalised
assumptions of the group with which the individual is identified. In this
regard, the question arises whether the law is capable of effectively
respecting, protecting and fulfilling human rights if it reinforces or facilitates
the continuation of stereotypes in law and society. This question is especially
relevant for socially marginalised groups, such as persons who have suffered
structural and institutionalised discrimination on the basis of their sexual
identity, i.e. sexual minorities. Even though sex characteristics, gender
identity, gender expression and sexual orientation are part of an individual’s
most intimate and fundamental characteristics, the State seems eager to
regulate those concepts on the basis of normative assumptions, for instance
through the registration of a person’s sex at birth, legislation regarding
marriage and adoption rights, or conditions for the legal recognition of a



person’s gender identity. Since not all forms of stereotyping in law and society
are necessarily detrimental and in need of elimination, the legal system and
its actors are faced with the difficult task of distinguishing between harmful
and acceptable stereotyping. In any case, from a human rights perspective,
stereotypes become harmful when they operate to deny individuals the full
enjoyment of their fundamental rights by being an inherent human rights
violation or a contributing factor to such violation.

This thesis studies whether a legal framework based on (the recognition of a
right to) personal autonomy regarding sex (characteristics), gender
(identity/expression) and sexual orientation would enhance the legal status
of LGBTIQ+ persons. In this regard, it not only addresses the question to what
extent the present legal framework recognises, protects and fulfils the rights
of sexual minorities and how potential gaps in legal protection could be
tackled. Specific attention is also given to the possible role and value of
constitutional law in this debate. The thesis makes use of the Belgian legal
order as an illustration of a stereotyped Western national legal system.

The dissertation is divided into six chapters. The first chapter introduces the
reader to the research and elaborates on its objectives, and underlying
research questions. Furthermore, the methodology is clarified. The second
chapter elaborates on the concepts of ‘sex’, ‘gender identity’, ‘gender
expression’ and ‘sexual orientation’. Although the chapter mainly refers to
non-legal, sociological, psychological and medical literature, its ambition is
not to provide a comprehensive scientific overview, but insights that
anticipate the specific human rights analysis. The third chapter provides an
analysis of the legal status of persons with variations of sex characteristics in
the Belgian legal order from the perspective of their right to personal
autonomy. Chapter four presents a comparable analysis of the legal status of
transgender persons, taking into account their right to personal autonomy.
Chapter five discusses how a constitutional rights provision could be
formulated in order to enhance the legal status of LGBTIQ+ persons. Lastly,
chapter six provides a general conclusion and aims to answer the research
guestions. Moreover, suggestions for further research are put forward.



The thesis concludes that, although there are differences in the extent to
which the Belgian legal framework respects, protects and fulfills the right to
personal autonomy of persons with variations of sex characteristics,
transgender persons and non-heterosexual persons, it is clear that the legal
status of all three groups shows gaps due to an incorrect conceptual
understanding of the true scope and variety of the human sexual identity.
Abolishing stereotypes and normative assumptions concerning the sexual
identity of a person in law is therefore crucial to improve the legal status of
persons who are socially non-conforming with regard to their sex
(characteristics), gender (identity/expression) and/or sexual orientation.
Indeed, this thesis proves that, by failing to correctly conceptually address the
situation of sexual minorities, the law fails to respect and protect their right
to personal autonomy. Moreover, this violation of the human rights of sexual
minorities also leads to a failure to fully include them within the law’s
expressive scope. In this regard, the thesis points out that the introduction of
a fundamental right to personal autonomy regarding a person’s sexual
identity by the Constituent power would provide a mandate to — or even
compel — the legislature to adopt measures that improve the legal and social
status of sexual minorities. Moreover, the provision would also create the
negative obligation for the State to refrain from expressing or acting on
stereotypes and other normative assumptions about a person’s sex
(characteristics), gender (identity/expression) and/or sexual orientation.
Important positive obligations would also be generated. Indeed, a substantive
and sustainable realisation of a fundamental right to autonomy regarding
sexual identity would rely on the implementation of the State’s positive
obligation to bring about cultural change regarding the conceptualisation of
sex, sexual orientation and gender (identity/expression) in law and society.



Samenvatting

In recente jaren hebben de grondrechten van zogenaamde LHBTIQ+ personen
(lesbische, homoseksuele, biseksuele, transgender, intersekse en queer /
questioning personen) veel aandacht gekregen op internationaal en nationaal
niveau. Op korte tijd is dan ook aanzienlijke juridische vooruitgang geboekt,
hoewel zich in verschillende landen een andere trend voordoet, met name in
Afrika, Oost-Europa en delen van Amerika. Wanneer we naar het nationale
niveau kijken, heeft een studie van 2016 aangetoond dat grondwettelijke
bepalingen die expliciet betrekking hebben op genderidentiteit en/of
seksuele geaardheid zeldzaam zijn, zeker in vergelijking met bepalingen
betreffende geslacht, ras of etniciteit, religie en handicap. Bovendien zijn
constitutionele bepalingen die seksuele geaardheid of genderidentiteit
vermelden vaak beperkt tot het verbieden van discriminatie of het
garanderen van gelijke rechten en verlenen ze niet de autonomie aan elke
individuele persoon om hun seksuele identiteit te bepalen, en om vrij van
normatieve stereotypen te leven. Ondanks de aanzienlijke vooruitgang in de
afgelopen decennia is het recht grotendeels blind gebleven voor de subtiliteit
van seksuele identiteit en wijst het nog steeds juridische en sociale
identiteiten toe aan individuen op basis van normatieve assumpties en
stereotypen.

Stereotypen zijn een inherent onderdeel van het mens-zijn. Via stereotypen
worden alle dimensies van persoonlijkheid of identiteit die een individu uniek
maken, consequent gefilterd aan de hand van assumpties over de groep
waarmee het individu wordt geidentificeerd. In dit verband rijst de vraag of
het recht in staat is om mensenrechten effectief te respecteren, te
beschermen en te vervullen als het de voortzetting van stereotypen in de
samenleving versterkt of faciliteert. Deze vraag is vooral relevant voor
maatschappelijk gemarginaliseerde groepen, zoals personen die
geconfronteerd worden met structurele en geinstitutionaliseerde
discriminatie op basis van hun seksuele identiteit, i.e. seksuele minderheden.
Hoewel geslacht(skenmerken), genderidentiteit, genderexpressie en seksuele
oriéntatie deel uitmaken van de meest intieme en fundamentele kenmerken
van een persoon, lijkt het rechtssysteem erop gericht om die concepten te
reguleren op basis van normatieve assumpties, bijvoorbeeld door de



registratie van iemands geslacht bij de geboorte, wetgeving met betrekking
tot het huwelijk en adoptierechten, of voorwaarden voor de wettelijke
erkenning van iemands genderidentiteit. Omdat niet alle vormen van
stereotypering in recht en maatschappij noodzakelijkerwijs schadelijk zijn en
geélimineerd moeten worden, worden het rechtssysteem en zijn actoren
geconfronteerd met de moeilijke taak onderscheid te maken tussen
schadelijke en aanvaardbare stereotypen. Vanuit een
mensenrechtenperspectief worden stereotypen in elk geval schadelijk
wanneer ze ertoe leiden dat aan individuen het volledige genot van hun
fundamentele rechten ontzegd wordt, wanneer ze een inherente schending
van de mensenrechten zijn of wanneer ze bijdragen aan dergelijke schending.

Dit proefschrift onderzoekt of een wettelijk kader gebaseerd op (de
grondwettelijke erkenning van een recht op) persoonlijke autonomie met
betrekking tot geslacht(skenmerken), gender(identiteit/expressie) en
seksuele geaardheid de rechtspositie van LHBTIQ+ personen zou verbeteren.
Het gaat daarbij in eerste instantie in op de vraag in hoeverre het huidige
rechtskader de rechten van seksuele minderheden erkent, beschermt en
vervult en hoe mogelijke lacunes in de rechtsbescherming kunnen worden
aangepakt. Specifieke aandacht wordt daarnaast ook besteed aan de
mogelijke rol en waarde van het grondwettelijk recht in dit debat. Het
onderzoek hanteert Belgié als illustratie van een gestereotypeerd Westers
nationaal rechtsstelsel.

Het proefschrift is verdeeld in zes hoofdstukken. Het eerste hoofdstuk
introduceert de lezer tot het onderzoek en gaat in op de doelstellingen en
onderliggende onderzoeksvragen. Voorts wordt de methodiek opgehelderd.
Het tweede hoofdstuk gaat in op de begrippen ‘geslacht’, 'genderidentiteit’,
'genderexpressie' en 'seksuele oriéntatie’. Hoewel het hoofdstuk vooral
verwijst naar niet-juridische, sociologische, psychologische en medische
literatuur, heeft het niet de ambitie om een uitgebreid interdisciplinair
wetenschappelijk overzicht te bieden, maar wel inzichten die anticiperen op
de specifieke mensenrechtenanalyse. Het derde hoofdstuk geeft een analyse
van de rechtspositie van personen met variaties in geslachtskenmerken in de
Belgische rechtsorde vanuit het perspectief van hun recht op persoonlijke
autonomie. Hoofdstuk vier biedt een vergelijkbare analyse van de



rechtspositie van transgender personen, rekening houdend met hun recht op
persoonlijke autonomie. Hoofdstuk vijf analyseert hoe een nieuw grondrecht
in de Belgische grondwet kan worden geformuleerd om de rechtspositie van
LHBTIQ+ personen te verbeteren. Ten slotte geeft hoofdstuk zes een
algemene conclusie en worden de onderzoeksvragen beantwoord.
Bovendien worden suggesties voor verder onderzoek naar voren gebracht.

Het proefschrift besluit dat, hoewel er verschillen zijn in de mate waarin het
Belgische recht het recht op persoonlijke autonomie van personen met
variaties in geslachtskenmerken, transgender personen en niet-
heteroseksuele personen erkent, beschermt en vervult, het duidelijk is dat
hun rechtspositie lacunes vertoont als gevolg van een onjuist conceptueel
begrip van de werkelijke omvang en diversiteit van de menselijke seksuele
identiteit. Het bestrijden van juridische stereotypen en normatieve
assumpties met betrekking tot de seksuele identiteit van een persoon is
daarom cruciaal om de rechtspositie te verbeteren van personen die niet
beantwoorden aan de maatschappelijke verwachtingen wat betreft hun
geslacht(skenmerken),  gender(identiteit/expressie) en/of  seksuele
oriéntatie. Dit proefschrift bewijst dat het recht nalaat het recht op
persoonlijke autonomie te respecteren en te beschermen door de
persoonlijke situatie van seksuele minderheden niet correct te
conceptualiseren. Het proefschrift toont in dit verband aan dat de invoering
van een fundamenteel recht op persoonlijke autonomie met betrekking tot
de seksuele identiteit van een persoon door de constituante een mandaat zou
bieden aan de wetgever — of de wetgever zelfs zou dwingen — om
maatregelen te nemen om de rechtspositie en sociale positie van seksuele
minderheden te versterken. Bovendien zou de bepaling ook de negatieve
verplichting creéren voor de Staat om zich te onthouden van het uiten van of
handelen naar stereotypen en andere normatieve aannames over het
geslacht, de gender(identiteit/expressie) en/of de seksuele geaardheid van
een individueel persoon. Belangrijke positieve verplichtingen zouden ook
worden gegenereerd. Zo gaat een substantiéle en duurzame realisatie van
een fundamenteel recht op autonomie met betrekking tot seksuele identiteit
gepaard met de implementatie van de positieve verplichting van de Staat om
culturele verandering teweeg te brengen met betrekking tot de



conceptualisering van geslacht, seksuele oriéntatie en
gender(identiteit/expressie) in recht en samenleving.



List of abbreviations

CAT

CEDAW

CESCR

CoE

CoM

CJEU

CRPD

DSD

DSM

ECHR

ECtHR

EU

Convention Against Torture

Convention on the Elimination of all
forms of Discrimination Against
Women

Committee on Economic, Social and
Cultural Rights

Council of Europe

Council of Europe Committee of
Ministers

Court of Justice of the European

Union

Convention on the Rights of Persons
with Disabilities

Differences/Disorders of Sex
Development

Diagnostic and Statistical Manual of
Mental Disorders

European Convention on Human
Rights

European Court of Human Rights

European Union



FRA

GIGESC Act

GRA

HRC

IACtHR

ICCPR

ICD

ICRC

LGB+

LGBTIQ+

LGBTIQA+

NNID

OHCHR

European Union Fundamental Rights
Agency

Gender Identity, Gender Expression
and Sex Characteristics Act (Malta)

Gender Recognition Act
Human Rights Committee
Inter-American Court of Human Rights

International Covenant on Civil and
Political Rights

International Classification of
Diseases

International Convention on the
Rights of the Child

Lesbian, Gay, Bisexual +

Lesbian, Gay, Bisexual, Transgender,
Intersex, Questioning/Queer +

Lesbian, Gay, Bisexual, Transgender,
Intersex, Questioning/Queer,
Asexual/Allied+

Nederlandse Organisatie voor
Seksediversiteit

Office of the High Commissioner for
Human Rights



PACE

UDHR

UN

WHO

Council of Europe Parliamentary
Assembly

Universal Declaration of Human
Rights

United Nations

World Health Organisation



List of figures
Figure 1: Popular presentation of a person's sexual identity ..........ccc......... 65
Figure 2: VALDES' conflation triangle.........ccceeeeiiiieeccieie e 124

Figure 3: Administrative procedure for legal gender recognition under 2007

Figure 4: Graphical presentation of the increase of the number of legal gender
recognitions after the 2007 Act. Source: Institute for the Equality of Women
] 0T I8 1Y/ =T o U SRPTRRPN 321

Figure 5: Administrative procedure for legal gender recognition under 2017

Figure 6: Graphical presentation of the increase of the number of legal gender
recognitions after the 2017 Act. Source: Institute for the Equality of Women
and Men 327


file://///re54s001/pcannoot/Werk/Doctoraat/PhD/PhD/Versie%20DBC/Finale%20versie%20Proefschrift%20(001).docx%23_Toc12368628
file://///re54s001/pcannoot/Werk/Doctoraat/PhD/PhD/Versie%20DBC/Finale%20versie%20Proefschrift%20(001).docx%23_Toc12368629

Table of contents

ACKNOWLEDGEMENTS ....cciieiiiiitiieiiniienetectesioiinsesstsstassescsssssssassassassssssanse 4
SUMIMARY ....ciiiiiiiiiiiiitneieiieiieceestestattestescssssassescssssassassassssssnssnssassssssassans 6
SAMENVATTING ...t rirectereerecnererecensesesassassasnssessesassassesassassanas 9
LIST OF ABBREVIATIONS .....c.civiiiuiirniirniiniinniinesieesimermrssmssssssssssssnsss 13
LIST OF FIGURES.........coiiiiiiiiiiiiiiiiiiiiiceiiiiecetassecestassesessassssanssassssassanes 16
TABLE OF CONTENTS....ciiiiiiiiiiiiiiciiieniiiiiececnsiessssasiosessassessssassssansansnns 17
CHAPTER I. INTRODUCTION .....ccccoivuiiruirniinniinniaeiineiimessresrsssrassrssssesssens 24
1.  Setting the stage: researching the legal status of LGBTIQ+ persons in Belgium ....... 24

A.  The social and legal position of LGB+ persons in Belgium...........ccccceeecvvveeecieeeennnee. 29

B. The social and legal position of transgender persons in Belgium.............ccccuee....e. 31

C. The social and legal position of persons with variations of sex characteristics in

2221 =410 o PSSP USPPRRNE 33

2. Objectives, research questions and limits.........cceeeeeiiiiiiiiircciiciniirecrceerrreeeeeseee e 34
A. Objectives, design and research qUEStIONS ........ccevcvierieeriieeeiie e 34

B. FOCUS 0N SEXUAI MINOIITIES ..eiiiiviieieciiiectiee sttt e s e e e eee e s e e e saae e e e ennees 36

3. MethodOolOgy.....ccoeeiiiiiiin s ssssssssssssssssssssssssssssssssssssnes 37
A. Belgium as illustration of a stereotyped legal system ........ccccceecevivciieeccciee e, 38

B. Qualitative literature STUAY ......covieiiiiiieec e 40

I Cross-disciplinary literature reVIEW ........ccceevcuveeieriieeieieee st e e eevee e 41

Il Legal literature rEVIBW .......cccviee it ettt e e e s s e e e e e e enens 41

ol Y= [Tt oY W i o o ot 41

o A ==Y I T o F= 1 Y2 S 43

C. Analytic tools: personal autonomy and iNClUSIVENESS..........cccueeeeriieeeeiiee e 45

|, PErsonal @QULONOMY.....cccciuiiiiiciiee e ciiee e ettt e e e stre e e e reee e e s eaae e e e seaeeeeneneessnsneeesneeenanns 45

§1. Sexual identity and personal autonomMYy .........ccccevevciieeeciie e 45

§2. Personal autonomy and qUEEr theOory .......ccveveceeeeiciee e 49



§3. Personal autonomy under the ECHR ......ccccviiiiiiii i 53

I INCIUSIVENESS c.eivteeiie ettt ettt ettt st sa e s e e s be e st e e sabeesbeesabeesabaesabaeensaesases 56

D. Methodological ChallENEES ........ccecciiiiiiee e 58

I. Shifting and ‘emerging’ human rights standards...........cccoceveeiiiiie e 58

TR =T oY g o] (o =Y USRS 59

E. EXPEIT SEBMINAY oo 60

4., Structure of the thesis......cccvvveeiiiiiiiiiiiniiiiierr s asssesssseas 60
CHAPTER Il. TERMINOLOGY AND FRAMEWORK........cccceerierrererenrecnnrennanns 63
1. Sex (characteristics), sexual orientation and gender identity/expression..........c..cce..... 66
A. Sex — Intersex/DSD — Variations of sex characteristics .......cocvvivveveeireieieeeriieeeeereee e 66

R = 66

II. Intersex/DSD/Variations of sex characteristics — binary normativity..........cccco...... 70

§1. Definition, prevalence and ‘social emergency’ .......cccceevuvevieiniienieenieenieennenn 70

§2. Chicago Consensus and further evolutions............cccceeiviiriiniinniiicieence 82

B. Sexual orientation — Heteronormativity .......ccceeeierieeniiiiniecnieee e 91
(Y=Y (U] o g [=T | =14 Lo o VUSSR 91

11 HETEroNOrMAtiVITY ...veeeieiiieeiieee et e s 95

C. Gender (identity) — Gender expression — CiSNOrMativity .......c..ccceeeveervieeeieesiineesreeennes 101

I Transgender/trans/trans™® ........ccoviiieciieiie ettt eteeere e steeereeebeeeareeens 107

I TPANSSEXUAN ettt ettt e st e e st e e e sbbe e e e sabeeeseaseeeesnbeeens 116

| 7= =T o Vo L= PSPPI 122

D. Conflation between sex, sexual orientation and gender (identity) .........cccceeeeevveeennes 123

2. LGBTIQF ceeiiiiiiieneeeeiiinisisssnneeesssssssssssnssesssssssssssnssesssssssssssnssesssssssssssnnsesssssssssssnnnsssssssss 128

CHAPTER Ill. LEGAL STATUS OF NON-CONFORMING PERSONS WITH
REGARD TO SEX: PERSONS WITH VARIATIONS OF SEX CHARACTERISTICS

....................................................................................................................................... 136
A. Informed consent to medical treatment in Belgian law .........ccccceevecieeivciee e 141

AV T oo Tl o F- L A =Y o a4 =4 o} 4P 142

§1. The minor patient’s right to be informed ..........cccoooiiiiiiiiicci e, 148

§1.1. First phase of MINOFItY ......ccceciuiiiieiiie e e 148

§1.2. Second phase of MINOIItY ...cccuveeiiiiiciee e 148



§1.3. Third phase of MINOKItY ......ccccciiiiciiie e
§2. The minor’s right to informed consent
§2.1. First phase of MINOKity ......ccceciiiieeiie e e
§2.2. Second phase of MINOIILY ....cccvvieeciieece e
§2.3. Third phase of MINOKItY ......ccccciiiiiciiie e

B. Evaluation of the Belgian legal framework ........cccueveeiiiiiiiiee e
I. Informed consent to sex assigning/normalising treatment and personal autonomy

...156

§1. General remarks and role of the ECHR ........cccovciiiiieiniieniecniee e 156
§1.1. International general standards.........c.cccceeeviiiiiiiiie e 156
§1.2. Informed consent under the ECHR .......c.coovviiiiiniien e 157
§1.2.1 Article 8 of the CONVENTION ...ccccviiiieiiee e 157

Q. Free ConSent ..o 159

b. INfOrmed CONSENT .....coieiiiiiieee e e 160

...160

c. Explicit consent

d. Justification of interferences 161

e. Positive obligation under Article 8 ECHR .......cccceoiiiriieenieeeiee e 163

§1.2.2. Article 3 of the CoNVENtioN .....ccuevvveiiei i 164
§1.2.3. EVAlULION ..eeieiiciiie ettt 167

§2. Effectiveness of protection of personal autonomy ........ccceeceeevieeniieniieeniieenne 172
§2.1. Substitution of personal autonomy for consent by proxy ........cccceeeuveee. 174
§2.2. Social constructionism presented as medical necessity ...183
§2.3. International Case |aW ......cocueiiiierieiiiieee e 185
§2.3.1. Colombian Constitutional Court.......c.cceevirriiirnieniiierieeieeseeeeen 186
§2.3.2. The Austrian Constitutional Court..........ccevrrniiiinniieiiniieeeeieee e, 191

II. (Inter)national and European call for ban on non-consensual sex

assigning/normalising treatment 192

§1. UN human rights actors......cccccceeecvviveeeennnnne ...192

§2. European Human Rights Actors 198

§3. Yogyakarta PrincCiples 10 ......cccocciuiiiiiiiiiciiieeee et e e e 201

Ill. Malta and Portugal: legislative alternatives ........ccccccvieeieeiieciiiiiieec e, 201

[ GR@o o [l (V1T o U SRR PPRUTPRRPPI 208

2. Official registration Of SEX .......ccccceiiiiiiiiiiiiiiiiininiiini s 219
A. The Belgian Civil COUE ......uiiiiiiiiiiiieeiet ettt e sba e s 222

I. Primary official sex registration ..........cccceeeeeeiiiiii e 222

Il. Correction/change of sex registration ..........ccecivveeeieeeiireeciree ettt eree e ereeens 225

§1. JUICial PAth e e 225

...228
...230

§2. Administrative path
B. Evaluation of the Belgian official sex registration....



I. General characteristics of the Belgian official sex registration .........c..ccccccvveevnneenn. 231

§1. Compulsory binary registration ..........cccceeccveeeeciiereiiieee e e e e 231
§2. Conflation of ‘sex’ and ‘gender (identity)’ registration.........cccccceevevveeenciveenns 233
§3. Rationale for official sex registration .........c.ccceeeveeeiiiiee e 234
§3.1. Identification on the basis Of SEX .....cccevvieiriiiiniie i 236
§3.2. Collection of public (health) information.........ccccceeviiieeeccie e, 239
84, HYPOTNESIS ...ttt e e e e s e e et e e e e nae e e sabeeeenntaeeeenes 241
II. Medical registration Of SEX ....c..uiiiciiieiiiiie e 242
§1. Interference with personal aUtONOMY ..........ceeccieeeiiiiee e 242
§2. Violation of personal autonomy? .........cceeciiieiciiie e e 243
§3. Consequences for transgender PErSONS ........cocvierveeriierieeniee e eiee e 247
I BiNary S€X NOrMATiVITY ....oeeiiiiieeiiiiieicie et s 248
§1. GENEral rEMAIKS ...eeveieiiie et e e e 248
§2. Non-binary options for sex/gender registration in foreign legal systems ....... 251
§2.1. France, Germany, the Netherlands, Malta, Portugal:
neutral/blank/unspecified registration..........c.ccocveceveeerierenenieneeeeeeese e 252
LA O o 1 o ol PR PPRTRPTP 252
A N A CT=T 4 4 T 1 PP P PR PP 253
Loy N T Y - | - [T UUTRRRS 257
§2.1.4. The Netherlands ... iiieeieiieee et e 259
oA I TR oY U - | SR 261
§2.2. AUSEIAlIa et 262
82,3, AUSTIIA ceeieiieeieee et e e s 267
oA = 11 =4 U o o PR 268
§2.5. CANATA .ottt e et s e a e e e s baeeean 269
§2.6. COlOMDIA . .eeiiieiiiie e s as 269
§2.7. NEW ZEAlANM ...ttt 270
W T [ o [ - TSRS UURPPR 271
oA TR\ 1=T o -1 USSR 274
§2.10. United States of AMEriCa .....ccccvevcieeiiieniee et 278
§2. 11, SUMIMAIY cititiiiiiiieiererereeeretererereerrereerrarreereee—.—.—.—.———.——.———.———..—... 279
§3. Proportionality of non-binary forms of official sex registration....................... 280
C. CONCIUSION .ttt ettt e ettt e e st e e e sttt e e s sabbeeesabaeesaaneeeessreeenn 285
3. Discrimination of persons with variations of sex characteristics.....cccccceeeeeerrireenennnnnnns 287
A. Belgian non-discrimination legislation ............ccceeierieiiiiiii e 294
B. Evaluation of the Belgian legal framework ........cccccooeeiiiiiii e 299
I. Towards a specific non-discrimination ground..........cccccceeeeeiieiiiiiiiiee e, 299
1. ThE role OF the EU ...eiiiieeiii ettt sttt st s ste e s be e sabeesaneenns 303

C. CONCIUSION cettreeee e ettt ettt e et e e e e e st e e e e e e e e s abaeeeeeeeesesbsareeeeeesennsraaeeeeesann 305



CHAPTER IV. LEGAL STATUS OF NON-CONFORMING PERSONS WITH

REGARD TO GENDER (IDENTITY): TRANSGENDER PERSONS ................... 308
1. The legal recognition of gender (identity).......ccccoccerriiriiiiiisiiiiininininnnnnnnneenneennn, 315
A. Sex/gender registration in Belgian law ........cccoceveririiirieieiee e 317
I. Sex/gender registration at birth .........ocooiiiiiniii e 317
II. The 2007 Act 0N TransSeXUality ......cccecueeiieriiieiieeiee e 318
IIl. The 2017 Gender RECOGNItION ACt...cccuiiiiiiriieiieieiie ettt 321
§1. Legal gender recognition for adults .........ccoecueeiiiiiieiniieneeec e 322
§2. Legal gender recognition for MiNOrs.........coccueeiiiiiieiiiieneeeee e 325
B. Evaluation of the Belgian gender registration framework .........cccceevviivieinieniennnnen. 328
I. The right to (legal recognition of) gender (identity) and personal autonomy ........ 329
§1. The right to (legal recognition of) gender (identity) in international (soft) law
INSEUMENES et e e e s e s e e e e e e s nnneeeeas 329
§2. The right to (legal recognition of) gender (identity) under Article 8 ECHR...... 336
§3. The 2017 Gender RecogNnition ACt ........cccecviieeeiieeeciieeeeciieeeeree e e e e e eivee e 339
Il. Depathologisation of transgender PErSONS ........cccveeeevieeeeiiee e e e et e eeere e 340
§1. Right to depathologisation under (international) human rights law............... 343
§1.1. Transgender depathologisation under international law ........................ 343
§1.2. Trans depathologisation under the ECHR ..........ccccceiviiieeeciiie e, 346
§1.2.1. Developments in the ECtHR’s case 1aw ........cccceeeeeiiieeeciieececieee e, 346
§1.2.2. Facilitation of transgender pathologisation by the ECtHR? ............. 355
a. The Court’s insufficient conceptualisation of transgender identities..356
b. The Court’s adherence to binary sex/gender normativity .................. 361
§1.2.3. SUMMAIY oottt ettt e e e et e e e e e e setaa e e e e e e e s e enabaaeeeaeeeeannesaeneas 365
§2. Depathologisation of transgender persons in the 2017 Gender Recognition Act
............................................................................................................................... 367
§2.1. Continued pathologisation of minor transgender persons...................... 368
§2.2. Pathologisation becomes paternalisation...........ccocceeeveerieeeieennieeneennne 371
Il. Cisnormativity — Conflation between sex and gender (identity)........c.cccevevvernens 382
§1. Conflated use of sex/gender registration .........ccccceveeeveeriieesiee e 384
§2. Reversed cisnormativity of legal gender recognition..........cccecevvevcieeeeiciieeens 385
§3. Separating sex and gender (Identity) .....cccccveeieeiere i e 387
§5. Gender registration/recognition of MINOIS ........cccceeevieviieerie e 391
IV. BiNary NOrMATiVITY cooeeveeiiiiieiee ettt e e e e e e e s s s sabanreeaeeeeas 397
§1. Right to non-binary gender (identity) ........cccceveeiere e e 397
§2. X’ or “INCIUSIVE NEULIAlITY 2 ..viee e e e e e 405
2. Rationale, pertinence and proportionality of gender (identity) registration............... 410

A. Identification on the basis of recorded gender (identity) .....ccccccveveveeeeriieeeeciiee e, 412



B. Other government processes based on recorded gender (identity)........ccccceveevneenne
I. Public registration of gender (identity) .....ccccceeeiiiiee e,
Il. Compulsory registration of gender (identity) ......cccccecvieeeciiie e,
IIl. The need for ‘INterim MEASUIES’ .....cccuiiiieiriierieee et
LAV U0 0 g - VPSP

3. Conclusion: limits of inclusive gender (identity) registration based on personal

AUEONOMY?...ouiiiiiiiccssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnsssssnns

CHAPTER V. THE RIGHT TO PERSONAL AUTONOMY REGARDING SEX
(CHARACTERISTICS), GENDER (IDENTITY AND/OR EXPRESSION) AND
SEXUAL ORIENTATION ..cccuirieuiiinnirimnireniiieeinteeiinenisieeinensieesisessenenes

1. The role of constitutional fundamental rights..........cccceeveiiiiiiiiiiiiinicccccceccceeeeeeeee
A. The role of fundamental rights .........coooiiii i

I. The importance of fundamental rights.........ccccooiiiiiiniiii e,

II. Criteria for creating new fundamental rights ..........cccovvieiiiiicie e,

§1. The creation of new fundamental rights at the international level................

§1.1. The risk of proliferation of new fundamental rights..........ccccccccvvrenneen.

§1.2. State compliance with new fundamental rights ........cccccceociveeeciirennnen.

§1.3. Recognition of human rights along group lines ........cccceeevcviveeccieeecnneen.

§2. Teleological, and dynamic/evolutive interpretation of existing international

.424

fUNAAamMENTtal FINLS ...oeeeiei e e e 441
§3. Relevance of qualification as ‘new’ fundamental right ..........cccccoeiineieiinnens 446
§4. New international human rights relating to sexual identity..........ccccceevevieennnns 447
§5. National constitutional developments .........ccoecveriiiiieeeriee e 450
B. The role of constitutions and constitutional rights .........ccccccceveviieiinicis e 452
LI}V 001 ¢ Yo 1Y o PSR 453
LI T4 4 =) A1 o' I PP URTPPPPPP 457
§1. Normative value and constitutional reVieW.........ccccccveeeeviieeincieee e 457
§2. The relation between constitutional rights and international fundamental rights
............................................................................................................................... 460
§2.1. The internationalisation of human rights and national rights protection
E= Lo Lo Lo |18 e [ ot= 1 4o o S S 460
§2.2. Constitutional rights and the ECtHR’s subsidiarity........ccccecvveivcieeernneenn. 465
Why a right t0 QUtONOMY? .......cceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeseeessssssssssssssssssssssssssssssnnnns 469
A. The emancipatory function of aUtONOMY ......ceeeiiiiiiiciii e 469

B. AULONOMY VS. QUANTY .eeeeeereee et e e e e e e e e seaeeeeaes 471



3. Formulation and scope of the right to personal autonomy regarding sexual identity
477
F Y 1T A=Y oo o 1SR 479
I. Continued legal relevance of sexual orientation .........cccceeeveeeiciieeecciee e, 480
Il. Heteronormativity — HOmonormativity .....cccceeeeeiiiiiii e 481
B. Absolute vs. relative Mgt ......cceeei e et 486
C. The State’s negative 0bligations .......cceeeciii i e 490
D. The State’s positive 0bliIgatioNs .........cceeiii i 499
O o Yo Yo F=1 R o TSRS 507
I. (Inclusive) universality of human rights.........ccccovieiiiiii e, 507
Il. Application to (cisgender) women and feminist critiques.......cc.cceecveveeviniieneeneens 508
S oo T Vol 113 o 515
CHAPTER VI. GENERAL CONCLUSION....ciiiiiiiiiiciiiiiieccinntecesnssecensansees 517
1.  Conclusions of the research ........cccccvvveeeiiiiiiiiiineeiiiiinn e aaseees 518
A. The necessity of a correct conceptual understanding of sexual identity..................... 518
B. The Belgian legal system fails to fully protect the right to personal autonomy of
persons with variations of sex characteristics.......ccccvevieriiiiniiniiieeeeeee e, 521
I Sex assigning/normalising treatment of persons with variations of sex
1ol T T Tor =T [ oL OO P OO T PP TRU PP OPPPPRRPPPPRIN 521
I1. Official SEX regiStration ........cccuiiiiiiieeeciee e ettt e e et eaae e e saree s 523
Il. Discrimination on the basis of sex characteristics........cccvvvvervieeniieiiieeniee e 524
C. The Belgian legal system fails to fully protect the right to personal autonomy of
LrANSEENUET PEISONS oeiiiiiieiiiiiiiiee e eecittrr e e e e e e sertrr e e e e e e sestatreeeeeesessstaeeeeessensstreneesssannanses 525
D. Towards the constitutional protection of the right to personal autonomy regarding sex
(characteristics), gender (identity/expression) and sexual orientation ...........cceeeuveeeee. 528
2. Suggestion for further research..........ccccceeeieeieicirirrsrccrrcrrrrrrr e 529
BIBLIOGRAPHY. ... iciiiieiiiiiiiicieiieiececcresioiieesessssssastessessssssassassesssnssanse 531

ANNEXES ...oieiiiiiiiiiiiiiiiniiirtiiteein et tseseseseserenssstensesesasenenes 572



Chapter I. Introduction

Chapter I. Introduction

1. Setting the stage: researching the legal status of LGBTIQ+
persons in Belgium

The legal rights of LGBTIQ+ persons! have recently received increased
attention at the international and national level, especially with regard to the
protection against homophobic and transphobic violence and the prohibition
of discrimination on grounds of sexual orientation and gender identity.?
Considerable legal progress has been made in a short period of time, even
though a divergent trend is occurring in several countries, mainly in Africa,
Eastern Europe and parts of the Americas.® Still, when looking at the national
level, a study of 2016 showed that constitutional provisions that explicitly
address rights based on gender identity and/or sexual orientation are rare,

! Lesbian, gay, bisexual, transgender, intersex and queer/questioning persons. The ‘+’ refers
to the open-endedness of this categorisation, meaning that the acronym also includes all
other forms of socially non-conforming sexualities, variations of sex characteristics and/or
gender identities/expressions. Chapter |l will provide definitions and an extensive
contextualisation of all relevant terminology used throughout this thesis, such as, inter alia,
sexual identity, sex, sex characteristics, gender identity, gender expression, and sexual
orientation, and the social normativities connected to them. See infra p. 63.

2 See M. VAN DEN BRINK and P. DUNNE, Trans and intersex equality rights in Europe — a
comparative analysis, Luxembourg, Publications Office of the European Union, 2018, p. 8.

3 A. RAUB, A. CASSOLA, I. LATZ and J. HEYMANN, “Protections of Equal Rights Across Sexual
Orientation and Gender Identity: An Analysis of 193 National Constitutions”, Yale Journal of
Law and Feminism 2016, p. 152. See also A. UPPALAPATI et al., “International Regulation of
Sexual Orientation, Gender Identity, and Sexual Anatomy”, The Georgetown Journal of
Gender and the Law 2017, Vol. 18, p. 641-655. See also M. HADLER and J. SYMONS, “World
Society Divided: Divergent Trends in State Responses to Sexual Minorities and Their
Reflection in Public Attitudes”, Social Forces 2018, Vol. 96(4), p. 1724. See also P. LIOLATONA
KATTO, “A critical comparative law analysis on challenging anti-homosexual legislation in
Uganda”, UCL Journal of Law and Jurisprudence 2018, Vol. 7, p. 82-113. By way of mere
illustration, in October 2018, both the Hungarian Orban government and the US Trump
administration announced their intention to (in)directly roll back transgender rights. In
Hungary, all gender studies were banned at university level and in the US, the Department of
Health and Human Services defined the legal notion of ‘sex’ as ‘a person’s status as male or
female based on immutable biological traits identifiable by or before birth’. See A. FAUSTO-
STERLING, “Why Sex is Not Binary. The complexity is more than cultural. It’s biological, too”,
<https://www.nytimes.com/2018/10/25/opinion/sex-biology-binary.html> (last visited 26
October 2018).
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however, particularly in comparison to provisions concerning sex,* race or
ethnicity, religion and disability.> Constitutional provisions that do mention
sexual orientation or gender identity are often confined to prohibiting
discrimination or guaranteeing equal rights and do not confer the autonomy
to each individual person to determine their sexual identity, and to live free
from normative expectations in the first place. Despite the considerable
progress over the last decades, the law has remained largely blind to the
subtleties of sexual identity, and persists in trying to assign individuals legal
and social identities that are not their own, based on criteria which
themselves are uninformed assumptions and stereotypes.® This situation not
only denies the individual identity of a considerable group of human beings,
but arguably also affects the legitimacy, pertinence and proportionality of
government performance that is connected to sexual identity.”

Nevertheless, stereotypes are inherently part of humanity.® According to
COOK and CUSACK, through stereotyping, all humans produce generalisations
or preconceptions concerning attributes, characteristics, roles or

4 The prohibition of discrimination on the basis of ‘sex’ in this context has to be interpreted
as the prohibition of discrimination between men and women. See C. A. MACKINNON,
“Gender in Constitutions” in M. ROSENFELD & A. SAJO (eds.), The Oxford Handbook of
Comparative Constitutional Law, Oxford, Oxford University Press, 2012, p. 405.

5> Only ten countries constitutionally prohibit discrimination or guarantee equal rights on the
basis of sexual orientation: Bolivia, Ecuador, Fiji, Mexico, Malta, New Zealand, Portugal, South
Africa, Sweden, and the United Kingdom. Only five constitutions additionally prohibit
discrimination on the basis of gender identity: Bolivia, Ecuador, Fiji, Malta and the United
Kingdom. See A. RAUB, A. CASSOLA, I. LATZ and J. HEYMANN, “Protections of Equal Rights
Across Sexual Orientation and Gender Identity: An Analysis of 193 National Constitutions”,
Yale Journal of Law and Feminism 2016, p. 150-151.

6 B. VANDERHORST, “Wither Lies the Self: Intersex and Transgender Individuals and A
Proposal for Brain-Based Legal Sex”, Harvard Law & Policy Review 2015, Vol. 9, p. 242.

7 1bid., p. 244.

8 Although this thesis mainly makes use of the term ‘stereotypes’, authors like LAU refer to
‘scripts’. According to LAU, the notion of ‘gender scripts’ suggests connectivity among
stereotypes that are related to sexual identity. For instance, the ‘femininity script’ is
constituted by the stereotypes that women have ‘typical’ female genitalia, carry themselves
softly, possess nurturing qualities, partner with men and prioritise family over their career.
See H. LAU, “Gender scripting and deliberative democracy” in M. FINEMAN (ed.),
Transcending the boundaries of law. Generations of feminism and legal theory, Abingdon,
Routledge, 2010, p. 327.
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appearances of members of a particular social group, which renders
unnecessary the consideration of any particular individual’s abilities, needs,
wishes and circumstances.’ Indeed, via stereotypes, all dimensions of
personality or identity that make an individual person unique are
consequently filtered through the lens of generalised assumptions of the
group with which the individual is identified,!® which may be descriptive
and/or normative in content.! In this regard, the question arises whether the
law is capable of effectively respecting, protecting and fulfilling human rights
if it reinforces or facilitates the continuation of stereotypes in law and
society.'? This question is especially relevant for socially marginalised groups,
such as persons who have suffered structural and institutionalised
discrimination on the basis of their sexual identity, i.e. sexual minorities. Even
though sex characteristics, gender identity, gender expression and sexual
orientation are part of an individual’s most intimate characteristics,'? the
State seems eager to regulate sexual identity on the basis of normative
assumptions, for instance through the registration of a person’s sex at birth,*

° R. J. COOK and S. CUSACK, Gender Stereotyping. Transnational Legal Perspectives,
Philadelphia, University of Pennsylvania Press, 2010, p. 1. See on the existence, role and harm
of stereotypes also L. PERONI and A. TIMMER, “Gender Stereotyping in Domestic Violence
Cases. An Analysis of the European Court of Human Rights’ Jurisprudence” in E. BREMS and
A. TIMMER (eds.), Stereotypes and Human Rights Law, Cambridge, Intersentia, 2016, p. 40-
42.

10 R. J. COOK and S. CUSACK, Gender Stereotyping. Transnational Legal Perspectives,
Philadelphia, University of Pennsylvania Press, 2010, p. 9.

11 See also E. BREMS and A. TIMMER, “Introduction” in E. BREMS and A. TIMMER (eds.),
Stereotypes and Human Rights Law, Cambridge, Intersentia, 2016, p. 2.

12 R, J. COOK and S. CUSACK, Gender Stereotyping. Transnational Legal Perspectives,
Philadelphia, University of Pennsylvania Press, 2010, p. 36-37.

13 See for instance J. MARSHALL, Personal Freedom through Human Rights Law? Autonomy,
Identity and Integrity under the European Convention on Human Rights, Leiden, Nijhoff
Publishers, 2009, p. 100.

14 Koninklijk Besluit 16 juli 1992 tot vaststelling van de informatie die wordt opgenomen in
de bevolkingsregisters en het vreemdelingenregister [Royal Decree 16 July 1992 determining
the information included in the civil register and the register of foreigners], Belgian Gazette
15 August 1992, p. 18038.
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legislation regarding marriage and adoption rights,*® or conditions for the
legal recognition of a person’s gender identity.®

Since not all forms of stereotyping in law and society are necessarily
detrimental and in need of elimination, the legal system and its actors are
faced with the difficult task of distinguishing between harmful and acceptable
stereotyping.’” From a human rights perspective, stereotypes encroach upon
the individual’s personal autonomy.® They become harmful, even when they
appear to be benevolent,’® when they operate to deny individuals the full
enjoyment of their fundamental rights, either by constituting a human rights

15 Wet 13 februari 2003 tot openstelling van het huwelijk voor personen van hetzelfde
geslacht en tot wijziging van een aantal bepalingen in het Burgerlijk Wetboek [Act 13
February 2003 opening marriage to persons of the same sex and amending several provisions
of the Civil Code], Belgian Gazette 28 February 2003, p. 9880; Wet 18 mei 2006 tot wijziging
van een aantal bepalingen van het Burgerlijk Wetboek, teneinde de adoptie door personen
van hetzelfde geslacht mogelijk te maken [Act 18 May 2006 amending several provisions of
the Civil Code to enable adoption by persons of the same sex], Belgian Gazette 20 June 2006,
p.31128.

16 Wet 25 juni 2017 tot hervorming van regelingen inzake transgenders wat de vermelding
van een aanpassing van de registratie van het geslacht in de akten van de burgerlijke stand
en de gevolgen hiervan betreft [Act 25 June 2017 reforming the regulations concerning
transgender persons regarding the mention and amendment of the registration of sex in civil
certificates and the consequences thereof], Belgian Gazette 10 July 2017, p. 71456.

17 E. BREMS and A. TIMMER, “Introduction” in E. BREMS and A. TIMMER (eds.), Stereotypes
and Human Rights Law, Cambridge, Intersentia, 2016, p. 3.

18 v. UNDURRAGA, “Gender Stereotyping in the Case Law of the Inter-American Court of
Human Rights” in E. BREMS and A. TIMMER (eds.), Stereotypes and Human Rights Law,
Cambridge, Intersentia, 2016, p. 84. According to FREDMAN, stigmatising stereotypes can
also be addressed from a human rights perspective through a reconceptualised right to
substantive equality. According to FREDMAN’s model, substantive equality is a four
dimensional framework of aims and objectives: “Firstly, the right to substantive equality
should aim to redress disadvantage. Second, it should counter prejudice, stigma,
stereotyping, humiliation and violence based on a protected characteristic. Third, it should
enhance voice and participation, countering both political and social exclusion. Finally, it
should accommodate difference and achieve structural change”. In her view, substantive
equality is capable of addressing gender as a social construct, and therefore of tackling
harmful normative assumptions of gender identity that limit the human rights of socially non-
conforming persons. See S. FREDMAN, “Substantive equality revisited”, International Journal
of Constitutional Law 2016, Vol. 14(3), p. 712-738.

19 V. UNDURRAGA, “Gender Stereotyping in the Case Law of the Inter-American Court of
Human Rights” in E. BREMS and A. TIMMER (eds.), Stereotypes and Human Rights Law,
Cambridge, Intersentia, 2016, p. 84.
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violation in itself or by contributing to such violation.?® This thesis aims to
study how law expresses stereotypes and assumptions concerning sex
(characteristics), gender (identity/expression) and/or sexual orientation that
determine a stereotyped conception of the legal subject, and how they could
be tackled in order to improve the legal status and protection of LGBTIQ+
persons, taking into account their autonomy needs. Although — as explained
below — it will make use of the Belgian legal order as an illustration of a
stereotyped national legal system, its findings are applicable to most Western
legal systems.

Research concerning the legal and social position of LGBTIQ+ persons has
been in full expansion since the beginning of the 21 century. From a human
rights perspective, a catalyst effect stemmed from the adoption of the
Yogyakarta Principles. In 2006-2007, in response to well-documented
patterns of abuse, a distinguished group of international human rights
experts met in Yogyakarta, Indonesia to outline a set of international
principles relating to sexual orientation and gender identity.?! The result was
a universal guide to human rights which applies binding general international
legal standards to the situation of LGBTIQ+ persons. Besides promoting a
LGBTIQ+ inclusive reading of existing and universally applicable international
human rights law standards, the Yogyakarta Principles also provide
definitions of the concepts ‘sexual orientation’ and ‘gender identity’, which
are used throughout the international literature, and are also presented and
used in this thesis from Chapter Il onwards.?? In 2017, the Principles were
updated through the addition of ten new provisions (Yogyakarta Principles
+10). These new provisions further elaborated on the obligations flowing
from the original Principles, taking into account new developments in
international human rights law, as well as an increased focus on the situation

20 E, BREMS and A. TIMMER, “Introduction” in E. BREMS and A. TIMMER (eds.), Stereotypes
and Human Rights Law, Cambridge, Intersentia, 2016, p. 4.

21 See <www.yogyakartaprinciples.org> (last visited 17 December 2018). See also M.
O’FLAHERTY and J. FISHER, “Sexual Orientation, Gender Identity and International Human
Rights Law: Contextualising the Yogyakarta principles”, Human Rights Law Review 2008, p.
207-248.

22 See infra Chapter I, p. 63.
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of persons with variations of sex characteristics. Since that update, the
Yogyakarta Principles also provide a definition of the concepts ‘gender
expression’ and ‘sex characteristics’.

Researching how the legal status of LGBTIQ+ persons can be improved has
clear social relevance, since data from all over the world shows that — despite
positive evolutions since the 1990’s — sexual minorities continue to
experience high levels of discrimination and verbal, physical and material
violence. Interestingly, research has shown that these discriminatory
attitudes and instances of violence are especially reserved for persons who
show ‘non-conformist’ behaviour. In other words, especially those LGBTIQ+
persons who fail to act according to the expectations of how ‘good’ LGBTIQ+
persons are supposed to behave become the object of stigma and violence.?3
By way of introduction, the following sections will briefly point out some of
the most pressing issues that sexual minorities face in Belgium, and how the
Belgian legal system has responded or failed to do so. Most of these issues
are extensively and critically addressed in Chapters lll, IV and V of this thesis.

A. The social and legal position of LGB+ persons in Belgium

The available data on the social status of LGB+ persons (lesbian, gay, bisexual
and all other non-heterosexual variants of sexual orientation) in Belgium
shows that almost all members of this group are regularly confronted with
discrimination, prejudice and different forms of verbal and physical
violence.?* These data are comparable to figures stemming from world-wide
research.”®> Whereas a recent survey by iVox and the Belgian Interfederal
Centre for Equal Opportunities (Unia) showed that Belgians are increasingly
tolerant towards non-heterosexual persons in abstracto, full acceptance
remains a point of concern with regard to concrete themes, such as

23 M. DIERCKX, P. MEIER and J. MOTMANS, “’Beyond the Box’: A Comprehensive Study of
Sexist, Homophobic, and Transphobic Attitudes Among the Belgian Population”, DiGeSt.
Journal of Diversity and Gender Studies 2017, Vol. 4(1), p. 7-8.

24 |bid., p. 5-34.

25 See A. UPPALAPATI et al., “International Regulation of Sexual Orientation, Gender Identity,
and Sexual Anatomy”, The Georgetown Journal of Gender and the Law 2017, Vol. 18, p. 635-
709.
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education, employment and sports.?® Moreover, nine out of ten non-
heterosexual persons have been confronted with verbal or psychological
violence, three out of ten with physical violence and one in five with material
violence, leading to lower self-esteem, negative and even suicidal thoughts.?’
This discrepancy between the general feelings towards LGB+ persons and the
behaviour expected of them is rooted in societal heteronormativity, i.e. the
institutions, structure of understanding and practical orientations that make
heterosexuality and the heterosexual lifestyle in the nuclear family seem not
only coherent, but also privileged.?® Considering that the Belgian legal system
— specifically civil law — was conceived when legal recognition of
homosexuality was unthinkable, it was untenably permeated with
heteronormativity.?° However, since then, significant legal progress has been
made, resulting in almost full formal equality between all persons on the basis
of their sexual orientation. Nevertheless, it has also been argued that granting
rights to LGB+ persons on the basis of non-discrimination — although
commendable — pressures them to come and speak out on the basis of clear-
cut categories such as ‘homosexual’ or ‘bisexual’, which reduces the
complexity and ambiguity of sexual orientation and conduct.*°

26 UNIA, “Onderzoeksrapport iVox — Homofobie in Belgié anno 2016 [Research report iVox —
Homophobia in Belgium anno 2016]”
<https://www.unia.be/files/Documenten/Publicaties_docs/Onderzoeksrapport_Unia_-
_iVOX.pdf> (last visited 14 August 2018).

27 M. VAN HOUTTE, A. DEWAELE, L. D’HAESE, “Geweld tegenover holebi’s. Verkennende
studie over de beleving, de omstandigheden en de uitkomsten van holebigeweld in
Vlaanderen [Violence against LGB persons. Explorative study on the experience,
circumstances and results of LGB related violence in Flanders]”,
<http://www.steunpuntgelijkekansen.be/wp-content/uploads/Geweld-tegenover-Holebis-
I-tussentijdsrapport-2013-Lies-dHaese-130514-bvl.pdf> (last visited 14 August 2018).

28 A DEWAELE, N. COX, W. VAN DEN BERGHE and J. VINCKE, De maatschappelijke positie van
holebi’s en hun sociale netwerken: over vriendschap en andere bloedbanden [The social
position of LGB persons and their social networks: on friendship and other blood bonds],
Antwerp/Hasselt, Policy Research Centre on Equality Policies, 2006. The concept of
heteronormativity is further explained below. See infra p. 95.

29 E. BREMS and L. STEVENS, “Inleiding [Introduction]” in E. BREMS and L. STEVENS (eds.),
Recht en gender in Belgié [Law and Gender in Belgium], Bruges, die Keure, 2011, p. 21.

305, KATYAL, “Exporting identity”, Yale Journal of Law and Feminism 2002, Vol. 14, p. 171.
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B. The social and legal position of transgender persons in Belgium

Recent population-based research in Flanders®® showed that gender
incongruence3? was found with 0.7% of persons registered male at birth and
with 0.6% of persons registered female at birth.3 Moreover, 2.2% of persons
registered male at birth and 1.9% of persons registered female at birth
indicated experiences of gender ambivalence.?* These prevalence rates
represented much higher figures than prior studies had indicated. Moreover,
the so-called ‘transgender taboo’ seems to be diminishing, as more people
find their way to care programmes® and transgender persons are increasingly
positively represented in popular media across the globe.3® The improved
registration of and attention for the prevalence of gender non-conformity
(especially among minors) is accompanied by the international legal attention
for the often far-reaching requirements for transgender persons to obtain
legal recognition of their actual gender identity. Indeed, in many countries
worldwide, transgender persons have to comply with invasive medical
requirements, such as gender affirming surgery, sterility and/or hormonal
treatment, in order to have their official (birth) sex registration amended in

31 E. VAN CAENEGEM, K. WIERCKX, E. ELAUT, A. BUYSSE, A. DEWAELE, F. VAN
NIEUWERBURGH, G. DE CUYPERE and G. T'SIOEN, “Prevalence of gender nonconformity in
Flanders, Belgium”, Archives of Sexual Behavior, 2015, p. 1292.

32 Gender incongruence (within the binary sex/gender model (male/female)) refers to the
situation where a person identifies stronger with the other sex than with the sex assigned at
birth.

33 This concerns 17,150-17,665 and 14,743-15,221 persons respectively.

34 Gender ambivalence refers to the situation where a person identifies equally with another
sex as with the sex assigned at birth. This concerns 54,256-55,168 and 47,020-47,865 persons
respectively.

35 See J. MOTMANS, E. WYVERKENS, J. DEFREYNE, “Being Transgender in Belgium. Ten Years
Later”, <https://igvm-iefh.belgium.be/sites/default/files/118_-
_being_transgender_in_belgium.pdf> (last visited 6 December 2018), p. 17.

36 £, BRIBOSIA and I. RORIVE, “Human rights integration in action: making equality law work
for trans people in Belgium” in E. BREMS and S. OUALD-CHAIB (eds.), Fragmentation and
Integration in Human Rights Law: Users’ Perspectives, Cheltenham, Edward Elgar Publishers,
2018, p. 111. See also J. MOTMANS, E. WYVERKENS, J. DEFREYNE, “Being Transgender in
Belgium. Ten Years Later”, <https://igvm-iefh.belgium.be/sites/default/files/118_-
_being_transgender_in_belgium.pdf> (last visited 6 December 2018), p. 16.
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the light of their self-experienced gender identity.>” However, a small, but
rapidly growing number of (mostly European and South-American) States
have recently reformed their legal framework of legal gender recognition, by
allowing transgender persons to change their official sex registration on the
basis of gender self-determination. In 2017-2018, Belgium joined this group
by replacing the 2007 Act on Transsexuality, which the federal government
considered to be no longer in conformity with the State’s obligations under
international and European human rights law, with a new legal framework of
gender recognition based on self-determination.3® In June 2019, the Belgian
Constitutional Court delivered a true landmark ruling in which it found the
absence of any form of recognition of non-binary gender identities in the
2017 Gender Recognition Act discriminatory, in light of the right to gender
self-determination of non-binary persons.3® The legal status of transgender
persons will therefore be again improved in the near future.

However, it may be argued that the focus in law on the possibility of changing
one’s registered sex, and anti-discrimination legislation as the instrument for
dealing with transgender people is too simplistic and under-inclusive. Indeed,
a person’s subjectivity, or sense of self, may differ from the outward gender
identity which one may adopt or is allowed to adopt by the legal system.*°
Moreover, this internally experienced gender identity may be expressed in
ways that are inconsistent with social expectations associated with that
gender identity. This (potential) dissonance between internally experienced
gender, externalised gender identity, gender expression and conduct is not
fully served by legislation predominantly focussing on the protection of the
externalised and standardised gender identity through non-discrimination or
legal recognition, as it — again — requires placing oneself in a certain
predefined category. Moreover, it may be questioned whether reforming
procedures for legal gender recognition by introducing self-determination,

37 J.M. SCHERPE and P. DUNNE, “Comparative analysis and recommendations” in J.M.
SCHERPE (ed.), The legal status of transsexual and transgender persons, Cambridge,
Intersentia, 2015, p. 622.

38 parl.Doc. Chamber of representatives, 54-2403/001, p. 4.

3% Grondwettelijk Hof [Constitutional Court] (Belgium) 19 June 2019, 99/2019.

405, KATYAL, “Exporting identity”, Yale Journal of Law and Feminism 2002, p. 168.
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without addressing normative legal stereotypes concerning gender identity
and expression, sufficiently takes into account and protects the interests and
human rights of all gender non-conforming persons. In any case, instances of
discrimination and transphobia are frequently reported by transgender
persons, and these experiences have a strong impact on their mental health:
depression, suicidal thoughts, low self-esteem and a fatalistic attitude are
common among members of this group.*!

C. The social and legal position of persons with variations of sex
characteristics in Belgium

In early 2017, Belgian international model Hanne Gaby Odiele ‘came out’ as a
person with variations of sex characteristics, which stirred debate
worldwide.?? In various interviews, Hanne talked about the non-consensual
sex ‘normalising’ medical treatment she underwent when she was still a child
and the secrecy that surrounded it. Indeed, since the mid-20t™" century the
dominant medical standards of care regarding variations of sex characteristics
have been based on the performance of so-called assigning/normalising
treatment on the sex characteristics of the person concerned during infancy
or early childhood, even though there was no medical necessity at hand.
Although the beginning of the 21t century marked the adoption of a new
medical paradigm based on transparency and attention for the opinion and
participation of the person concerned (especially minors), data shows that
non-consensual and medically deferrable treatment on persons with
variations of sex characteristics still occurs all across the world, including
Belgium.*® Since the late 1990’s and early 2000’s, activists and international
human rights actors have addressed this medicalisation of persons with
variations of sex characteristics from a human rights approach and have
called for the legal prohibition of unnecessary invasive treatment on a

41 ). MOTMANS, E. WYVERKENS, J. DEFREYNE, “Being Transgender in Belgium. Ten Years
Later”, <https://igvm-iefh.belgium.be/sites/default/files/118_-
_being_transgender_in_belgium.pdf> (last visited 6 December 2018), p. 16-17.

42 See <https://www.theguardian.com/fashion/2017/apr/23/intersex-and-proud-hanne-
gaby-odiele-the-model-finally-celebrating-her-body> (last visited 17 August 2018).

43 See infra Chapter I, p. 132.
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person’s sex characteristics.** Nevertheless, stereotypes regarding the
assumed necessary congruence between a person’s sex and gender identity
and the importance of ‘normal’ aesthetics of genitalia for mental well-being,
as well as concerning the binary conceptualisation of sex (male/female)
continue to persist and inform medical treatment. Except for a handful of
examples worldwide, most States do not address the situation of persons
with variations of sex characteristics in their domestic legal order.

2. Objectives, research questions and limits

A. Objectives, design and research questions

Given all considerations mentioned above, it is necessary to study whether a
legal framework based on (the recognition of a right to) personal autonomy
regarding sex (characteristics), sexual orientation and gender
identity/expression would enhance the legal status of LGBTIQ+ persons. In
this regard, this thesis not only addresses the question to what extent the
present legal framework recognises, protects and fulfils the rights of sexual
minorities and how potential gaps in legal protection could be tackled.
Specific attention is also given to the possible role and value of constitutional
law in this debate. Although legal systems may use a variety of legislative,
judicial and policy channels to address the rights of LGBTIQ+ persons,
constitutions are important tools, because of their symbolic and legal weight,
resistance to reversal in case of changes in the government, and burdensome
amendment procedure.*® Moreover, constitutional provisions could have a
catalysing effect for advancing protection in practice through litigation in
court.

44 M. SUDAI, “Revisiting the limits of professional autonomy: the intersex rights movement’s
path to de-medicalization”, Harvard Journal of Law & Gender 2018, Vol. 41, p. 3.

45 A. RAUB, A. CASSOLA, I. LATZ and J. HEYMANN, “Protections of Equal Rights Across Sexual
Orientation and Gender Identity: An Analysis of 193 National Constitutions”, Yale Journal of
Law and Feminism 2016, p. 153.
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This thesis is designed in two tracks, which in combination lead to a renewed
insight in the protection of the rights of LGBTIQ+ persons. Its aims are
analytical, critical and normative.

1) The first objective of this thesis is to critically analyse the extent to
which and how the legal status of LGBTIQ+ persons under Belgian law
respects, protects and fulfils their autonomy needs. In this regard, it is
examined in particular whether their legal status shows any gaps and
which reasons lie at the basis thereof. The research focus on the
autonomy of individuals also leads to questioning the appropriateness
of the current (legal) terminology.*® The first research question is
therefore:

e RQ 1: To what extent are the autonomy needs of LGBTIQ+
persons currently respected, protected and fulfilled in the
Belgian legal order (including directly applicable treaties)?

The first research question is answered through the following sub-
questions:

e RQ 1.1: What are the most appropriate terms/concepts in
which to express the protected values relating to the
autonomous experience of sex (characteristics), gender
(identity/expression), and sexual orientation?

e RQ 1.2: What are the limits to/gaps in the protection of the
rights of LGBTIQ+ persons in the current Belgian legal order?

e RQ 1.3: To what extent are these limits/gaps related to an
expression of heteronormativity, binary sex normativity and
cisgender normativity and what are their implications for
LGBTIQ+ persons?

46 Moreover, one could question the use of the common abbreviation ‘LGBTIQ+’ as a means
of categorising individuals. As will be explained in Chapter II, although the acronym has
increased the visibility of sexual minorities and their claims regarding the law and policy, it
has also been criticised for not working inclusively, since the designation of separate
categories serves to highlight the differences between and among individuals based on their
sexual identities and/or experiences. See infra p. 128.

35



Chapter I. Introduction

2) The second track of this thesis has a normative objective and aims to
study how a constitutional right to personal autonomy regarding a
person’s sex (characteristics), sexual orientation and gender
(identity/expression) can be formulated in order to enhance the legal
status of LGBTIQ+ persons in Belgium. The second research question
therefore reads:

e RQ 2: (How) can a constitutional law provision be formulated
to enhance the legal status of LGBTIQ+ persons with an
emphasis on their personal autonomy?

It will be answered through various sub-questions:

e RQ 2.1: What is the added value of provisions of a
constitutional nature in this field?

e RQ 2.2: What is the added value of the protection of the
personal autonomy regarding sex (characteristics), sexual
orientation and gender (identity/expression) in comparison to
the current focus on anti-discrimination law and protection of
private life?

e RQ 2.3: How can a suitable constitutional rights provision for
the above-mentioned purpose be formulated, taking into
account both the scope and the limits of the envisaged right?

B. Focus on sexual minorities

The study of the relationship between law and gender (sensu lato) has long
been focussed on the research into the implication of law for women’s
disadvantages and its creation, maintaining and change of patterns and
stereotypes of femininity and masculinity.*” However, the emergence of
other concerns with a gender dimension — sexuality, gender
identity/expression and variations of sex characteristics — along with an

47 ). CONAGHAN, Law and gender, Oxford, Oxford University Press, 2013, p. 74; E. BREMS and
L. STEVENS, “Inleiding [Introduction]” in E. BREMS and L. STEVENS (eds.), Recht en gender in
Belgié [Law and gender in Belgium], Bruges, die Keure, 2011, p. 18.
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increasing tendency to view gender as part of a much more complex matrix
of intersectional inequalities encompassing race, class, disability, religion and
so on, has widened the cast of gender as an analytical frame well beyond a
focus on women'’s disadvantage or gender injustice per se.*® This thesis fully
embraces this direction within the study of law and gender and will therefore
not focus on the position of women in the legal order. However, this new
direction in law and gender studies does not necessarily have to be
disadvantageous to women. Indeed, O’BRIEN argues that “if gender (and sex)
remain the preserve of feminists, then women’s struggle will always be
marginalised. If sex/gender is not understood as culturally constitutive of all
identities, then the prevailing assumptions will continue: to be ‘gendered’ is
to be female, and sexed and gendered oppression are thus ‘women’s issues’.
Scholars of gender and sex need to encourage a mainstream understanding
that the sex/gender category of male is no less constructed than that of

female.”#°

3. Methodology

As mentioned above, this thesis studies how law expresses stereotypes and
assumptions concerning sex (characteristics), gender (identity/expression)
and/or sexual orientation that determine a stereotyped conception of the
legal subject, and how they could be tackled in order to improve the legal
status and protection of LGBTIQ+ persons, taking into account their
autonomy needs. The Belgian legal order is used as an illustration of a
stereotyped national legal system.

The next sections will elaborate on the methodological decisions that were
made throughout the research. It will be explained why the Belgian legal
order can be seen as a logical choice for researching the legal status of
LGBTIQ+ persons (A), which sources were consulted in the qualitative
literature study and how they were used (B), why personal autonomy and
inclusiveness constitute the natural analytic framework for a study of

48 ], CONAGHAN, Law and gender, Oxford, Oxford University Press, 2013, p. 74.
4 W. O’BRIEN, “Can International Human Rights Law Accommodate Bodily Diversity?”,
Human Rights Law Review 2015, Vol. 15, p. 8.
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LGBTIQ+ rights (C), which methodological challenges occurred (D), and how
the preliminary research results were tested in the context of an expert
seminar (E).

A. Belgium as illustration of a stereotyped legal system

The research made use of Belgium as an illustration of a European State with
a constitutional tradition, that is a member of both the Council of Europe
(CoE) and the European Union (EU). Belgium is one of the founding members
of both the CoE and the EU and has a strong tradition of constitutionalism.
Indeed, the exercise of legal authority in Belgium is based on the constitution
which materialises the principles of the rule of law and the separation of
powers and holds a set of substantive fundamental rights.*° Since 1988, the
Belgian Constitutional Court has been competent to review all legislative acts
— stemming from the federal level and the federated entities — on their
compliance with constitutional fundamental rights. As will be explained in
Chapter V, this procedure of constitutional review provides agency to
individual citizens to have their fundamental rights respected, protected and
fulfilled by the State.

Belgium is internationally known for its (ambition to adopt) progressive
legislation regarding ethical matters, including LGBTIQ+ issues.®! The country
was for instance one of the first States worldwide to introduce marriage
equality (2003), adoption rights for same-sex couples (2006) and legal gender
recognition based on self-determination of gender identity (2017).>2 Since in

50 p, POPELIER and K. LEMMENS, The Constitution of Belgium. A contextual analysis, Oxford,
Hart Publishing, 2015, p. 37.

51 According to interest group ILGA Europe (European Region of the International Lesbian,
Gay, Bisexual, Trans and Intersex Associaton), Belgium is ranked second in Europe regarding
equality for LGBTIQ+ persons (as of 2019).

52 |n 2016, the federal Chamber of representatives adopted an act that introduced an
obligation for all foreigners who apply for a residence permit, to sign a so-called ‘statement
for newcomers’ (‘nieuwkomersverklaring’) (Wet van 18 december 2016 tot invoering van een
algemene verblijfsvoorwaarde in de wet van 15 december 1980 betreffende de toegang tot
het grondgebied, het verblijf, de vestiging en de verwijdering van vreemdelingen [Act of 18
December 2016 introducing a general residence condition in the Act of 15 December 1980
concerning the access to the territory, residence, establishment and removal of foreign
nationals], Belgian Gazette 16 January 2017, p. 2054). The statement will reflect the
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June 2019, the Constitutional Court found the absence of any legal
recognition of non-binary persons a violation of the constitutional right to
equality, the federal legislature is obliged to end the binary conceptualisation
of sex/gender in law in the near future. It is even suggested in the literature
that progressiveness concerning (the legal status of) sexual minorities is
constitutive to Belgium’s national identity.>> Moreover, both official (yet
independent) government bodies such as the Institute for the Equality of
Women and Men and the Interfederal Centre for Equal Opportunities (Unia),
and interest groups such as Cavaria, Rainbowhouse Brussels and Genres
Pluriels, regularly publish reports with ample data on the prevalence of
homo-, trans- and interphobia and the social status of LGBTIQ+ persons in
Belgium. The country is therefore a fertile ground for (studying) LGBTIQ+
rights.

As will be thoroughly explained in Chapter V of this thesis, Belgium’s
constitutional order is well suited for researching the relevance of (the
introduction of) constitutional fundamental rights, both from a symbolic and
pragmatic perspective. In recent years, there has been much debate on the
relevance of the Belgian constitution — which dates back to 1831 —in the 215t
century legal order, taking into account, inter alia, the ever-increasing
internationalisation of human rights protection, the dynamics of social
change and the complexity of the Belgian state structure.>* Moreover, since

fundamental values of Belgian society. In this regard, it is noteworthy that the draft
statement, proposed by the Secretary of State for Migration, includes ‘the free experience of
sexual orientation’, and the equality between same-sex and heterosexual relations. See also
<https://www.vrt.be/vrtnws/nl/2016/03/31/letterlijk_de_nieuwkomersverklaring-1-
2616190/> (last visited 27 August 2018).

53 E. CLOOTS, “Het mysterie van de Belgische nationale en constitutionele identiteit [The
mystery of the Belgian national and constitutional identity]”, Tijdschrift voor
Bestuurswetenschappen en Publiekrecht 2017, p. 320. See in this regard also P. POPELIER and
K. LEMMENS, The Constitution of Belgium. A Contextual Analysis, Oxford, Hart Publishing,
2015, p. 227.

54 For instance, in 2019 a large number of Belgian constitutional law and political science
scholars participated in a series of seminars that thoroughly discussed the current state of
the Belgian Constitution. The seminars resulted in a broad collection of proposals for
amendments of current provisions, or new provisions in order to align the constitution with
social and political realities. See <https://cdn.uclouvain.be/groups/cms-editors-
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the Belgian constitutional tradition is not opposed to periodical constitutional
amendment, it is not illusory that the Belgian Constitution could be updated
in order to include a new provision guaranteeing every person’s right to
autonomy regarding their sex (characteristics), gender (identity/expression)
and sexual orientation. The thesis’ territorial focus on Belgium therefore
matches the country’s legal tradition, its responsiveness to LGTBIQ+ human
rights claims, and its historical commitment to dynamic constitutionalism.

Although the thesis has a territorial focus on Belgium, it is written in English,
primarily because this language can be perceived as the lingua franca of
(international) human rights law. Moreover, LGBTIQ+ persons throughout the
world are directly affected by the (national) legal system and face many
similar difficulties because of the lack of sufficient legal protection. Other
countries can therefore benefit from research performed in one country
regarding this matter, making a partial legal transplant possible. Given the
widespread knowledge of the language across the globe, the likelihood of
legal transplants is increased if research results are presented in English.

As outlined above, this thesis addresses multiple research questions, for
which different forms of methodology were applied. Broadly speaking, a
combination of literature review and case law analysis was used.

B. Qualitative literature study

A theoretical qualitative analysis of the main domestic and foreign literature
was used for both research questions RQ 1 and RQ 2. Given the cutting-edge
character of the research and its strong connection to disciplines such as
psychology, anthropology, sociology and medicine, a combination of legal
scholarship, non-legal scholarship, policy documents and documents from
civil society organisations was used. During the first stage of the research, the
focus was laid on non-legal literature and reports originating from civil society
actors. The research then moved to the legal analysis, which forms the core
of the thesis.

creco/Syntheseverslag_Welke%20Grondwet%20na%202019.pdf> (last visited 25 March
2019).
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L. Cross-disciplinary literature review

In first instance, general (cross-disciplinary, non-legal) literature regarding the
topics of variations of sex characteristics, gender (identity and/or expression),
sexual orientation and sexual identity was analysed. This multidisciplinary
literature proved to be of paramount importance to the research, since it
facilitated the understanding of and familiarity with the terminology and
concepts that are central to legal questions. Since the legal system attaches a
certain meaning and value to sex, gender (identity and/or expression) and
sexual orientation, research questions RQ 1 and RQ 2 could only be correctly
answered if the true scope of these concepts was first established and
analysed. Gathering information was not difficult, since extensive
multidisciplinary literature exists regarding gender and sexual orientation
studies sensu lato. The review of this non-legal literature resulted in Chapter
I, which provides a broad overview of the concepts that are most relevant to
this thesis. Next to providing definitions, sociological, anthropological,
psychological, and medical literature was also instrumental in order to gain
insight in the psycho-medicalisation of (variations of) sex characteristics,
gender non-conformity and non-heterosexual sexual orientation that has
dominated a significant part of history.

1l Legal literature review

Since the object of the research was to study how the potential gaps in the
legal status of LGBTIQ+ persons could be addressed through a constitutional
law framework, the second focus of the literature study was laid on the legal
status of LGBTIQ+ persons and the problems and challenges they face from a
legal perspective. As explained below, the main perspective in this regard has
been (the right to) personal autonomy, which is central to most (regional)
human rights systems.

§1. Selection of topics

In order to structure the research, topics for analysis were selected on the
basis of a preliminary screening of various legal sources. Sources used include
legislation, national and international case law, the so-called grey literature
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(reports by institutional and non-institutional human rights actors and policy
advisors), and international and European soft law instruments. Particular
attention was given to documents of UN treaty and monitoring bodies, case
law of the European Court of Human Rights and the Inter-American Court of
Human Rights concerning LGBTIQ+ issues, and national legislation that
impacted on the legal status of LGBTIQ+ persons since the start of the 215t
century. The selection of relevant jurisdictions and documents was greatly
informed by international scholarship. Priority was given to literature that
was recent, and/or written by established experts, and/or widely cited.

All sources were initially read with the purpose of identifying core issues in
the legal status of LGBTIQ+ persons from a human rights perspective. In this
regard, the following topics were selected for further research:>®

e With regard to persons with variations of sex characteristics:
o Medicalisation through non-consensual, medically
unnecessary sex assigning/normalising treatment;
o Official registration of sex;
o Discrimination based on sex characteristics;
e With regard to transgender persons:
o Legal gender recognition;
o Official registration of gender identity.

Although the material scope of this thesis also includes the legal status of
LGB+ persons and the question of how the legal system deals with the
concept of sexual orientation, no separate chapter was dedicated to this
analysis. Indeed, given the progressive leadership of consecutive Belgian
governments, formal equality on the basis of sexual orientation is already
almost completely achieved in the Belgian legal system.”® However, as is

55 Another recurring theme in the studied sources is the need to include ‘gender identity’ and
‘gender expression’ among the prohibited grounds for discrimination in anti-discrimination
legislation, in order to fight against discrimination of transgender persons. However, as will
be explained below, Belgian anti-discrimination legislation already includes these grounds.
See infra p. 294 and further.

%6 One of the remaining inequalities is the ban on blood donations for men who had sex with
men in the year prior to the moment of blood donation.
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established in the course of this thesis, a situation of formal equality does not
necessarily lead to a comprehensive protection against harmful stereotypes
that limit personal autonomy. ‘Sexual orientation’” was therefore also
included in the research of the second track (RQ 2), which deals with the study
of how a constitutional provision to personal autonomy regarding a person’s
sexual identity could enhance the legal status of LGBTIQ+ persons, as
compared to the legal approach based on guaranteeing equality.

§2. Legal analysis

The abovementioned topics lie at the heart of the legal — and societal —
problems that LGBTIQ+ persons face. The Belgian legal system was analysed
in order to identify how these topics are and should be implemented in law.
In order to establish the true scope of present relevant Belgian law, an
integrated combination of legislation, national case law, preparatory policy
documents, grey literature, recommendations and observations from
international (UN) and European institutional human rights actors, and
scholarship was applied. In a second phase, this framework was then
compared to the ‘best practice legal system’ for LGBTIQ+ persons, from the
perspective of the protection of their right to personal autonomy. This ‘best
practice’ framework was established through an integrated method,*’ i.e.
through the use of a combination of international and European legislation,
international and European soft law instruments, recommendations and
observations from international (UN) and European institutional human
rights actors, national and international case law, national preparatory policy
documents, grey literature and international scholarship. The European
Convention on Human Rights (ECHR) and the case law of the European Court
of Human Rights (ECtHR) were given particular attention, considering the

57 See with regard to the integrated approach concerning human rights, E. BREMS, “Should
pluriform human rights become one? Exploring the benefits of human rights integration”,
European Journal of Human Rights 2014, p. 447-470. See also E. BREMS, “Smart human rights
integration” in E. BREMS and S. OUALD-CHAIB, Fragmentation and Integration in Human
Rights Law. Users’ Perspectives, Cheltenham, Edward Elgar Publishers, 2018, p. 165-193. See
also M. LANGFORD, “Same-sex marriage in polarized times: revisiting Joslin v New Zealand”
in E. BREMS and E. DESMET (eds.), Integrated human rights in practice: rewriting human
rights decisions, Cheltenham, Edward Elgar Publishing, 2017, p. 124-125.
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authority of the ECHR in the legal order of all CoE Member States and around
the globe, and the fact that the ECtHR has had to address issues concerning
sexual identity already on numerous occasions. The label of ‘best practice’
was assigned to all sources that strongly took into account the autonomy
needs of LGBTIQ+ persons, hence leading to maximum empowerment of
those who do not conform to normative conceptions of anatomical form,
gender performance and/or sexual desire.”® As explained in Section C, the
respect for and protection of personal autonomy is a natural benchmark in
order to constitute a ‘best practice’ legal system for dealing with LGBTIQ+
issues.

The legal analysis was informed by (post-structuralist) feminist scholarship,
and — especially — queer theory.>® Both perspectives share post-structuralist
viewpoints which proved to be instrumental to the analysis of how the
Belgian legal system deals with the autonomy needs of sexual minorities,
especially with regard to its adherence to stereotypes regarding sexual
identity. By challenging laws which oppress (sexual) minorities, they call into
guestion stereotypes and the alleged value-neutrality of the law and examine
assumptions embedded in modern legal theory, using a multitude of
disciplines.®® They reveal how law “tends to approximate, implement, and
reinforce dominant societal norms, rules, ideologies, and aspirations”.%!
Although the insights of these theoretic perspectives are especially analysed
and presented in the thesis’ terminological chapter (Chapter Il), post-
structuralist queer frames of analysis have been particularly helpful to
identify the core issues concerning the legal status of LGBTIQ+ persons which

8 A. P. ROMERO, “Methodological Descriptions: ‘Feminist’ and ‘Queer’ Legal Theories”, Yale
Journal of Law and Feminism 2007, Vol. 19, p. 248.

9 See in this sense also J. MARSHALL, Personal Freedom through Human Rights Law?
Autonomy, Identity and Integrity under the European Convention on Human Rights, Leiden,
Nijhoff Publishers, 2009, p. 8.

60 J. T. WEISS, “The Gender Caste System: Identity, Privacy, and Heteronormativity”, Law &
Sexuality: A Review of Lesbian, Gay, Bisexual and Transgender Legal Issues 2001, Vol. 10, p.
135. See in this sense also A. P. ROMERO, “Methodological Descriptions: ‘Feminist’ and
‘Queer’ Legal Theories”, Yale Journal of Law and Feminism 2007, Vol. 19, p. 241.

61 A. P. ROMERO, “Methodological Descriptions: ‘Feminist’ and ‘Queer’ Legal Theories”, Yale
Journal of Law and Feminism 2007, Vol. 19, p. 248.
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could be addressed through a fundamental rights approach. Indeed, they
demonstrate the need to examine law and society to find invisible and
unacknowledged workings of prejudice in their individual and institutional
forms.®? In this regard, queer theory scholar GONZALEZ-SALZBERG points out
that “queer theory works within a post-structural understanding of identities
that contests their stability, challenging not only the fixity of categories such
as sex, gender and sexuality, but also the traditional construction of these
characteristics as opposed to binaries.”®3 Indeed, as ZANGHELLINI holds,
qgueer theory contributes to “[changing] laws that contribute to consolidating
the construction of identity [...] along some definite lines [...] so as to remove
the law’s authoritative support for that construction”.%*

C. Analytic tools: personal autonomy and inclusiveness
1. Personal autonomy
§1. Sexual identity and personal autonomy

As mentioned above, the leading theoretical point of reference for this
research — which is already reflected in the title — is the individual’s right to
personal autonomy or self-determination. Personal autonomy and human
rights are strongly intertwined. As MARSHALL holds, “it is often claimed that
we have human rights (morally and legally) because we are autonomous
[...]”.%° On the other hand, “it is possible to argue that we are autonomous
[...], because we have [...] legal human rights [...]. That is, human rights law
can be interpreted as part of the social conditions which can enable people

to be free to live lives of meaning [...].°¢ Human rights law can be used as an

62 J. T. WEISS, “The Gender Caste System: Identity, Privacy, and Heteronormativity”, Law &
Sexuality: A Review of Lesbian, Gay, Bisexual and Transgender Legal Issues 2001, Vol. 10, p.
134.

8 D.A. GONZALEZ-SALZBERG, “The Accepted Transsexual and the Absent Transgender: A
Queer Reading of the Regulation of Sex/Gender by the European Court of Human Rights”,
American University International Law Review 2014, Vol. 29(4), p. 799.

64 A. ZANGHELLINI, “Queer, Antinormativity, Counter-Normativity and Abjection”, Griffith
Law Review 2009, Vol. 18(1), p. 2.

8 Ibid., p. 6.

% Ibid., p. 6-7.
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enabling tool, by changing the social conditions to enable people to make
their own choices”.

The right to personal autonomy is well-established under international
human rights law, even though an explicit provision of personal autonomy is
not included in any of the leading international fundamental rights
catalogues.®” However, the right has been deduced from other provisions,
such as the right to respect for private life ex Article 8 ECHR and Article 17
ICCPR.%8 Moreover, the ECtHR considers personal autonomy to be an integral
part of human dignity, which lays at the very essence of the European
Convention on Human Rights.%°

Next to a standard of modern international human rights law, personal
autonomy is also a foundational principle in philosophy of law. The legal
concept ‘autonomy’ does not have one single unitary meaning but has its
roots in the idea that provided others are not harmed, each individual should
be entitled to follow their own life plan in the light of their beliefs and
convictions.” As DONNELLY holds, modern (legal) autonomy theorists
predominantly rely on the work of philosophers Immanuel Kant and John
Stuart Mill.”* On the basis of the Kantian conception of autonomy, individual
freedom of choice is central to a person’s life and their relation to the law
(‘choice autonomy’).”? In this view, autonomy refers to the rational capacity
to subject oneself to objective moral principles on the basis of free choice.”?
MILL’s conceptualisation of personal freedom is based on his utilitarian liberal

67 See M. DONNELLY, Healthcare Decision-Making and the Law. Autonomy, Capacity and the
Limits of Liberalism, Cambridge, Cambridge University Press, 2010, p. 49.

68 ). MARSHALL, Personal Freedom through Human Rights Law. Autonomy, Identity, and
Integrity under the European Convention on Human Rights, Leiden, Nijhoff Publishers, 2009,
p. 30-31.

8 See for instance ECtHR 10 March 2015, 14793/08, Y.Y. v. Turkey, §58.

70 ), MARSHALL, Personal Freedom through Human Rights Law. Autonomy, Identity, and
Integrity under the European Convention on Human Rights, Leiden, Nijhoff Publishers, 2009,
p. 57.

7L M. DONNELLY, Healthcare, Decision-Making and the Law. Autonomy, Capacity and the
Limits of Liberalism. Cambridge, Cambridge University Press, 2010, p. 16.

2 |bid., p. 17.

73 ). MARSHALL, Personal Freedom through Human Rights Law. Autonomy, Identity, and
Integrity under the European Convention on Human Rights, Nijhoff Publishers, 2009, p. 58.
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vision.”* As he puts it, personal freedom consists of “liberty of tastes and
pursuits; of framing the plan of our life to suit our own character; of doing as
we like, subject to such consequences as may follow: without impediment
from our fellow creatures, so long as what we do does not harm them, even
though they should think our conduct foolish, perverse, or wrong”.””
Following the work of KANT and MILL, personal autonomy has been described
in philosophy as “’acting and living according to one’s own choices, values and
identity within the constraints of what one regards as morally permissible’, as
a ‘capacity [...] to reflect critically upon [...] preferences, desires, wishes’,
involving ‘self-discovery, self-definition, and self-direction’, and ‘living life
from the inside’”.”®

Private life and personal identity, of which sexual identity is a constituent
aspect, are intricately related to personal autonomy.”” The ability to freely
define and experience one’s gender identity, sex and sexual desires is indeed
a key aspect of an individual’s personal life. From a legal perspective, the
struggle to improve the social and legal situation of LGBTIQ+ persons — who
have faced structural discrimination because of their non-conforming sexual
identity — has often been closely connected to right to respect for private life,
of which personal autonomy is an integral part. A prima facie study of the
case law of the ECtHR on issues related to sexual identity for instance shows
a strong reliance by LGBTIQ+ applicants on the right to respect for private life
ex Article 8 ECHR to bring their case before the Strasbourg Court.

However, in relation to personal and/or sexual identity, the conceptualisation
of personal autonomy as a matter of rational individual choice has also been
criticised. Indeed, according to RUOCCO, “defining one’s own identity is one
of the most personal and individual practices one can engage in; it is central

74 M. DONNELLY, Healthcare, Decision-Making and the Law. Autonomy, Capacity and the
Limits of Liberalism. Cambridge, Cambridge University Press, 2010, p. 17.

75 ). MARSHALL, Personal Freedom through Human Rights Law. Autonomy, Identity, and
Integrity under the European Convention on Human Rights, Nijhoff Publishers, 2009, p. 57-
58.

78 lbid., p. 57.

7 lbid., p. 90.
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to autonomy”.”® In this regard, ‘personal autonomy’ should not be confused
with ‘choice’, implying that it concerns volitional behaviour: ‘autonomy’
refers to independent self-governance, whereas ‘choice’ refers to
preference.”” Moreover, the concept of personal autonomy does not
necessarily mean that the individual completely disregards the web of social
connections that have moulded their identity.®° It is not concerned with
isolation but depends upon the existence of relationships that provide
support and guidance: relatedness is not the antithesis of autonomy but its
precondition.®? Neither does it necessarily lead to immorality. Indeed,
morality attempts to reconcile one person’s autonomous pursuit with others’
such pursuits and is therefore equally indispensable to the individual being.?
The individual acts in a moral framework which enables people to discern
what is right to choose and what choices will in fact promote human
flourishing, both of oneself and of others.83 However, extensive feminist
literature has also shown that, although an individual is seemingly free to
decide on their own lives and therefore appears to be autonomous, the subtle
processes of social constructionism may limit the genuine alternatives from
which the individual may ‘choose’.3* Moreover, autonomy may be reduced
through relational dynamics in the social context that not only construct
normative choices, but also produce personal identities. In this view, social
conditions and social environment thus influence the exercise of autonomy,

as well as the formation of autonomy.®>

78 B, T. RUOCCO, “Our Antitotalitarian Constitution and the Right to Identity”, University of
Pennsylvania Law Review 2016, Vol. 165, p. 204.

79 ).T. WEISS, “Gender Autonomy, Transgender Identity and Substantive Due Process: Finding
a Rational Basis for Lawrence v. Texas”, Journal of Race, Gender and Ethnicity 2010, Vol. 5, p.
7.

80 ), MARSHALL, Personal Freedom through Human Rights Law. Autonomy, Identity, and
Integrity under the European Convention on Human Rights, Leiden, Nijhoff Publishers, 2009,
p. 63.

8 |bid., p. 65.

8 |bid., p. 58.

8 |bid., p. 105.

8 lbid., p. 60.

8 lbid., p. 61.
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This relational component of autonomy is central to its uses in (post-
structuralist) feminist and queer theory.®® As mentioned above, the legal
analysis performed in this thesis was informed by the insights developed in
especially queer theory, which critically addresses the construction of
normative and oppressive sexual and gender identities in society. In these
theories of social constructionism, the idea that autonomy is defined based
on the assumption of a stable and transparent self that is guided by objective
moral principles leading to rational choices, is heavily criticised.?’
Nevertheless, as will be explained in the next section, despite their criticism
of the predominant individualistic conceptualisation of personal autonomy,
social constructionist theories still appear to aspire personal autonomy as a
normative value in the experience of personhood.

§2. Personal autonomy and queer theory

Queer theory is defined in the literature as “a deconstructive strategy that
aims at denaturalising heteronormative understandings of genders and
sexualities. [...] Central to queer thinking is the continuous interrogation of
discourses that reinforce the system of two mandatory genders and one
normal sexuality”.®® Based on this definition, there are two foundational
aspects to a queer theoretic framework:

o An element of discourse production: the awareness that the concepts
and language used to discuss (human) reality are not merely
descriptive tools, but sites where normative truths are constructed;

8 See for instance A. P. ROMERO, “Methodological Descriptions: ‘Feminist’ and ‘Queer’ Legal
Theories”, Yale Journal of Law and Feminism 2007, Vol. 19, p. 254. See in this sense also M.
DONNELLY, Healthcare Decision-Making and the Law. Autonomy, Capacity and the Limits of
Liberalism, Cambridge, Cambridge University Press, 2010, p. 31.

87 ). MARSHALL, Personal Freedom through Human Rights Law. Autonomy, Identity, and
Integrity under the European Convention on Human Rights, Leiden, Nijhoff Publishers, 2009,
p. 61.

8 D. A. GONZALEZ-SALZBERG, Sexuality and Transsexuality under the European Convention
on Human Rights. A Queer Reading of Human Rights Law, Oxford, Hart Publishing, 2019, p.
22.
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e An element of deconstruction: a critical analysis to highlight in an
apparent neutral context certain (normative) meanings that, while
present in that context, do not appear to be the focus of attention.8?

Building on the work of feminist scholar Judith BUTLER, queer theory
understands sex, gender and sexuality as cultural conceptions and
performative constructions.®® According to BUTLER, neither sex nor gender
are pre-discursive notions that are fixed on individuals, and therefore do not
necessarily have to be conceptualised as innate, binary and mutually
dependent categories.®* She laid the foundations of the idea of gender as a
performative construction, i.e. not an intrinsic essence of the individual
person or a fixed core, but a construct that takes place through the
continuous repetition of gendered acts in the context of a body.*?> With regard
to sexuality, queer theory is indebted to the writings of Michel FOUCAULT,
who argued that the construction of homosexuality as the non-normative
sexual identity served to transform the criminally prohibited sin of sodomy
into a deviant way of life.%> Connected to the construction of the deviant
homosexuality, was the constitution of the normality of heterosexuality.*

Given its rejection of objective, absolute, essentialist and naturalised views
on sexual identities, queer theory is essentially radically counter-normative.®®
In this regard, the interest of queer theory seems to lie in offering a
methodology for critiquing existing regimes of sex, gender and sexuality,

% |bid., p. 4, 13. See in this sense also A. ZANGHELLINI, “Queer, Antinormativity, Counter-
Normativity and Abjection”, Griffith Law Review 2009, Vol. 18(1), p. 3-4.

% |bid., p. 16.

91 See J. BUTLER, Gender Trouble: Feminism and the Subversion of Identity, London,
Routledge, 1990, p. 10-11.

92 D. A. GONZALEZ-SALZBERG, Sexuality and Transsexuality under the European Convention
on Human Rights. A Queer Reading of Human Rights Law, Oxford, Hart Publishing, 2019, p.
33.

% lbid., p. 16.

% |bid., p. 16-17.

% A. ZANGHELLINI, “Queer, Antinormativity, Counter-Normativity and Abjection”, Griffith
Law Review 2009, Vol. 18(1), p. 7; A. P. ROMERO, “Methodological Descriptions: ‘Feminist’
and ‘Queer’ Legal Theories”, Yale Journal of Law and Feminism 2007, Vol. 19, p. 228: D. M.
HALPERIN, Saint Foucault: Towards a Gay Hagiography, Oxford, Oxford University Press,
1997, p. 62.
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unveiling their hidden normative and oppressive constructions, but not in the
normative articulation of queer ideals.’® Moreover, - and interestingly for this
thesis -, queer theory has had a troubled relationship with international
human rights law. Indeed, according to STEIN and PLUMMER, queer theory is
known for “a rejection of civil rights strategies in favour of a politics of
carnival, transgression, and parody which leads to deconstruction,
decentering, revisionist readings, and an antiassimilationist politics”.?” The
engagement of queer activists and stakeholders with human rights has, in the
opinion of some authors, “taken the radicality out of queer rather than
result[ed] in the queering of international human rights”.°®¢ While the
inclusion of LGBTIQ+ persons in the protective scope of international human
rights is seen as an important endeavour that is not without its merits, it has
arguably not resulted in a fundamental destabilisation of assumptions
connected to a normative framework that ignores the constructive nature of
sex, gender and sexuality categories.®®

Nevertheless, ZANGHELLINI and GONZALEZ-SALZBERG have pointed out that
qgueer theory does appear to have a normative commitment to liberal values,
such as personal autonomy, which it shares with human rights.'%° Indeed,
queer theory — based on a normative ideal of personal autonomy — “can help
us imagine a normative system in which the subject would not need to fit
within strict sexed and sexual binaries, since the humanity of individuals

% D. A. GONZALEZ-SALZBERG, Sexuality and Transsexuality under the European Convention
on Human Rights. A Queer Reading of Human Rights Law, Oxford, Hart Publishing, 2019, p.
21-22. See also A. P. ROMERO, “Methodological Descriptions: ‘Feminist’ and ‘Queer’ Legal
Theories”, Yale Journal of Law and Feminism 2007, Vol. 19, p. 229.

97 A. STEIN and K. PLUMMER, “’| Can’t Even Think Straight’. ‘Queer’ Theory and the Missing
Sexual Revolution in Sociology”, Sociological Theory 1994, Vol. 12, p. 182.

% R. KAPUR, “The (Im)possibility of Queering International Human Rights Law” in D. OTTO
(ed.), Queering International Law: Possibilities, Alliances, Complicities, Risks, London,
Routledge, 2018,
<https://www.academia.edu/35253999/The_Im_possibility_of _Queering_International_Hu
man_Rights_Law> (last visited 14 March 2019), p. 1.

% |bid., p. 4.

100 p, A. GONZALEZ-SALZBERG, Sexuality and Transsexuality under the European Convention
on Human Rights. A Queer Reading of Human Rights Law, Oxford, Hart Publishing, 2019, p.
24; A. ZANGHELLINI, “Queer, Antinormativity, Counter-Normativity and Abjection”, Griffith
Law Review 2009, Vol. 18(1), p. 8.
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would not depend on their ability to conform to rigid categories”.1°! In other
words, queer theory, like other social constructionist theories, challenges the
encroachment on personal autonomy because of social constructions which
constitute what persons are allowed to be, to do, how they are able to think
and conceive of themselves, what they can and should desire and what their
preferences are. 12 The use of queer theory insights, such as the necessity of
a deconstructive counter-normative reading of concepts as sex, gender and
sexual orientation, could eventually inform both the reading of the
fundamental right to personal autonomy and the underlying legal regulations
evaluated in the perspective thereof. Queer legal theory may therefore lead
to “queering the law”.1%3 Or as GONALEZ-SALZBERG holds, “human rights law
can take advantage of queer’s technique of continuous interrogation in order
to test and improve the actual scope of the purported universality of
rights” 104

Personal autonomy is thus not only the human right most intrinsically related
to issues concerning sex, gender identity/expression and sexual orientation,
it is also essentially the central normative value that informs queer theory’s
deconstructionist engagement with normative constructions of sexual
identity.1% It therefore appeared the natural perspective and analytic tool for
the legal analysis performed in this thesis. As a human right, personal
autonomy has been extensively developed in the case law of the European
Court of Human Rights. Since the ECtHR has been the human rights
monitoring body that has dealt with the most cases related to LGBTIQ+ issues,

101 p, A. GONZALEZ-SALZBERG, Sexuality and Transsexuality under the European Convention
on Human Rights. A Queer Reading of Human Rights Law, Oxford, Hart Publishing, 2019, p.
25.

102 ), MARSHALL, Personal Freedom through Human Rights Law. Autonomy, Identity, and
Integrity under the European Convention on Human Rights, Leiden, Nijhoff Publishers, 2009,
p. 60.

103 A, P. ROMERO, “Methodological Descriptions: ‘Feminist’ and ‘Queer’ Legal Theories”, Yale
Journal of Law and Feminism 2007, Vol. 19, p. 249.

104D, A. GONZALEZ-SALZBERG, Sexuality and Transsexuality under the European Convention
on Human Rights. A Queer Reading of Human Rights Law, Oxford, Hart Publishing, 2019, p.
25.

105 A, ZANGHELLINI, “Queer, Antinormativity, Counter-Normativity and Abjection”, Griffith
Law Review 2009, Vol. 18(1), p. 8.
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its case law is of particular importance for this thesis.'% The next section will
therefore present the ECtHR’s key considerations concerning personal
autonomy, and especially in relation to personal and sexual identity.

§3. Personal autonomy under the ECHR

The European Court of Human Rights has not yet explored the philosophical
foundations of personal autonomy.'%” As mentioned above, it sees personal
autonomy as an element of personal freedom and human dignity, which are
“the very essence of the European Convention on Human Rights”1%, even
though it is not explicitly included therein. It is from this connection with
human dignity that the concept of personal autonomy derives its
significance.'® The ECtHR has stated that “the notion of personal autonomy
is an important principle underlying the interpretation of the Convention
guarantees”.’® One can therefore see personal autonomy as a general
principle of law within the framework of the European Convention on Human
Rights.!'! More specifically, the Court has often held that “the notion of
personal autonomy is an important principle underlying the interpretation of
the guarantees provided for by Article 8 of the ECHR”,1*? which holds the right

106 D, A. GONZALEZ-SALZBERG, Sexuality and Transsexuality under the European Convention
on Human Rights. A Queer Reading of Human Rights Law, Oxford, Hart Publishing, 2019, p.
5.
107 ), MARSHALL, Personal Freedom through Human Rights Law. Autonomy, Identity, and
Integrity under the European Convention on Human Rights, Leiden, Nijhoff Publishers, 2009,
p. 2.

108 ECtHR 10 March 2015, 14793/08, Y.Y. v. Turkey, §58; B. RUDOLF, “European Court of
Human Rights: Legal status of postoperative transsexuals”, International Journal of
Constitutional Law 2003, Vol. 1(4), p. 719.

109 1hid., p. 719.

110 ECtHR 11 January 2006, 52562/99 and 52620/99, Sgrensen and Rasmussen v. Denmark,
§54.

111 N.R. KOFFEMAN, “(The right to) personal autonomy in the case law of the European Court
of Human Rights”,
<https://openaccess.leidenuniv.nl/bitstream/handle/1887/15890/N.R.+Koffeman+-
+%28The+right%29+to+personal+autonomy+in+the+case+law+of+the+ECtHR+%282010%2
9.pdf;jsessionid=B61A5297472C85DB373DD0943F3B6AC8?sequence=3> (last visited 17
November 2016).

112 See for instance ECtHR 12 April 2016, 64602/12, R.B. v. Hungary, §78; 10 March 2015,
14793/08, Y.Y. v. Turkey, §57; 28 October 2014, 49327/11, Gough v. the United Kingdom,
§183; 12 June 2014, 56030/07, Fernandez Martinez v. Spain, §126. In these cases the Court
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to respect for private and family life. In recent cases, the Court has even gone
further by finding that “Article 8 encompasses, inter alia, [...] the right to
personal autonomy and the personal development”.!’® According to the
ECtHR, the right to personal autonomy is therefore a part of the broader right
to private life under the Convention.

In the landmark case on personal autonomy and self-determination, Pretty v.
the United Kingdom, the Court described the right to personal autonomy as
“the ability to conduct one’s life in a manner of one’s own choosing, [which
may include] the opportunity to pursue activities perceived to be of a
physically or morally harmful or dangerous nature for the individual
concerned”.** The Court also held that personal autonomy “can embrace
multiple aspects of a person’s physical and social identity”.!'> The right to
develop one’s personality also includes our relationships with others and the
outside world.® With the exception of gender identity,'!” the Court has not
yet explicitly placed individual decisions regarding one’s sexual identity —
which consists of a person’s sex characteristics, gender identity/expression
and sexual orientation — under the scope of ‘personal autonomy’. However,
it considers that “elements such as gender identification, names, sexual
orientation and sexual life fall within the personal sphere protected by Article

often refers to the case Pretty v. the United Kingdom as the leading judgment of this settled
case law (ECtHR 29 April 2002, 2346/02, Pretty v. the United Kingdom, §61). As mentioned
above, issues regarding sex, sexual orientation and gender identity are mostly dealt with
under Article 8 ECHR.

113 See for instance ECtHR 14 June 2016, 49304/09, Birzietis v. Lithuania, §32; 3 September
2015, 10161/13, M. and M. v. Croatia, §169; 11 December 2014, 28859/11 and 28473/12,
Dubska and Krejzova v. the Czech Republic, §73; 24 June 2014, 33011/08, A K. v. Latvia, §63;
20 May 2014, 4241/12, McDonald v. the United Kingdom, §46; 14 May 2013, 67810/10, Gross
v. Switzerland, §58; 8 November 2011, 18968/07, V.C. v. Slovakia, §138. The first case in
which the Court mentioned the “right to autonomy” was Evans v. the United Kingdom (ECtHR
7 March 2006, 6339/05, Evans v. the United Kingdom, §57).

114 ECtHR 29 April 2002, 2346/02, Pretty v. the United Kingdom, §61. In the Pretty case,
‘personal autonomy’ was still regarded as a ‘notion’, rather than as a ‘right’.

115 ECtHR 12 April 2016, 64602/12, R.B. v. Hungary, §78.

116 ), MARSHALL, Personal Freedom through Human Rights Law. Autonomy, Identity, and
Integrity under the European Convention on Human Rights, Leiden, Nijhoff Publishers, 2009,
p. 3.

17 ECtHR 6 April 2017, 79885/12, 52471/13,52596/13, A.P., Garcon and Nicot v. France, §93.
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8 of the Convention”,!*® of which the guarantees are interpreted based on
the underlying principle of personal autonomy.'? It has in that sense also
stated that “protection is given to the personal sphere of each individual,
including their right to establish details of their identity as human beings”*?0,
which arguably encompasses the harmonisation of one’s sex and self-
perceived gender identity.'?! One can therefore state that the right to
establish one’s personal identity is founded on the right to personal
autonomy under Article 8 of the Convention, which has in the past tipped the
balance in favour of LGBTIQ+ applicants.'??

In its case law, the Court has assigned to certain private life elements a more
intimate nature and thereby allegedly also a more fundamental nature than
to others.12 It has referred to sexual orientation as “one of the most intimate
aspects of private life”.1?* The same characterisation was used for gender
identity.'?> Indeed, the freedom to define one’s gender identity is one of the
most basic essentials of self-determination.'?® This labelling of sexual
orientation and gender identity as part of the most intimate aspects of private
life, is important when it comes to the balancing of competing interests,'?’

which can be both of a general and individual nature. However, the Court

118 ECtHR 10 March 2015, 14793/08, Y.Y. v. Turkey, §56; 22 October 1981 Dudgeon v. the
United Kingdom, Series A no. 45, p. 18-19, §41.

119 See ECtHR 11 January 2006, 52562/99 and 52620/99, Sgrensen and Rasmussen v.
Denmark, §54.

120 ECtHR 11 July 2002, 28957/95, Christine Goodwin v. the United Kingdom, §90.

121 B RUDOLF, “European Court of Human Rights: Legal status of postoperative transsexuals”,
International Journal of Constitutional Law 2003, Vol. 1(4), p. 721.

122 |bid., p. 717-719.

123 N.R. KOFFEMAN, “(The right to) personal autonomy in the case law of the European Court
of Human Rights”,
<https://openaccess.leidenuniv.nl/bitstream/handle/1887/15890/N.R.+Koffeman+-
+%28The+right%29+to+personal+autonomy+in+the+case+law+of+the+ECtHR+%282010%2
9.pdf;jsessionid=B61A5297472C85DB373DD0943F3B6AC8?sequence=3> (last visited 17
November 2016), p. 58.

124 ECtHR 22 October 1981, Dudgeon v. the United Kingdom, Series A no. 45, p. 21, §52.

125 ECtHR 12 June 2003, 35968/97, Van Kiick v. Germany, §56; 10 March 2015, 14793/08, Y.Y.
v. Turkey, §60.

126 ECtHR 12 June 2003, 35968/97, Van Kiick v. Germany, §73.

127 ECtHR 12 June 2003, 35968/97, Van Kiick v. Germany, §72; 10 March 2015, 14793/08, Y.Y.
v. Turkey, §60.
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does not interpret ‘personal autonomy’ in an absolute manner. Limitations
are possible, to the extent that they comply with the standards set by the
ECHR.128

Il. Inclusiveness

Although (the right to) personal autonomy is the point of reference for the
entire thesis, attention is also given to the need for inclusiveness of persons
who are socially non-conforming with regard to their sex (characteristics),
sexual orientation, and gender identity/expression, and the consequences
thereof. Although human rights per definition claim universality and attempt
to capture and express a common human nature and universal conditions for
human dignity, they are human-made.?° Indeed, the purported universality
of human rights should be interpreted as an aspiration, not as a fact.*3° It is
therefore obvious that there is no such thing as an objective viewpoint from
which to picture an abstract, context-neutral human being, and that the
human rights system was conceived by predominantly white, well-off, adult,
heterosexual, cisgender, Western men.'3! As GONZALEZ-SALZBERG holds,
“the individual entitled to these universal rights has been conceived as
gendered and sexual in specific ways, [...] some of which betray the very idea

128 The interference should have a legal basis, pursue a legitimate aim, and be necessary in a
democratic society because of a pressing social need and if it is proportionate to the
legitimate aim pursued.

129 BREMS, “Inclusive universality and the child-caretaker dynamic” in K. HANSON and O.
NIEUWENHUYS (eds.), Reconceptualizing children’s rights in international development:
living rights, social justice, translations, Cambridge, Cambridge University Press, 2013, p. 199.
130 T DREYFUS, “The ‘Half-Invention’ of Gender Identity in International Human Rights Law:
from CEDAW to the Yogyakarta Principles”, Australian Feminist Law Journal 2012, Vol. 37, p.
35.

131 £, BREMS, “Inclusive universality and the child-caretaker dynamic” in K. HANSON and O.
NIEUWENHUYS (eds.), Reconceptualizing children’s rights in international development:
living rights, social justice, translations, Cambridge, Cambridge University Press, 2013, p. 199.
See also F. R. AMMATURO, European Sexual Citizenship. Human Rights, Bodies and Identities,
London, Palgrave, 2017, p. 2. See also E. BREMS, “Accommodating Diversity in International
Human Rights: Legal Techniques” in P. MEERTS (ed.), Culture and International Law, The
Hague, Hague Academic Press 2008, p. 63-81.
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of universality of human rights”.3 Given the binary, cis- and
heteronormativity of society — especially in the twentieth century — the
specific issues that LGBTIQ+ persons face were therefore not envisioned by
the drafters of international human rights treaties, such as the ECHR.

The ‘inclusiveness’ concept that will be used throughout this research is based
on the work of BREMS, i.e. ‘inclusive universality’.'33 Although the concept
was first used in the debate between the universality and contextual, non-
Western diversity of human rights, it is also very much applicable to the
binary, cis- and heteronormativity of the legal system and hence, the subject
of this thesis:

“Inclusive universality’ goes beyond general and worldwide
applicability of human rights standards. Underlying it is the
recognition that human rights are not context-neutral, and that
for that reason people who do not correspond to the implicit point
of reference of human rights experience a form of exclusion. The
exclusion consists of the fact that when human rights standards
are formulated or interpreted, and when human rights policies are
determined, the needs, concerns and values of members of non-
dominant groups are not taken into account to the same extent as
those of the members of dominant groups. Inclusive universality
proposes to remedy this situation by accommodating particularist
claims from excluded people. [...] If human rights are to be
universal in the sense that they apply in an equal manner to all

132D A. GONZALEZ-SALZBERG, Sexuality and Transsexuality under the European Convention
on Human Rights. A Queer Reading of Human Rights Law, Oxford, Hart Publishing, 2019, p.
2.

133 See E. BREMS, Human Rights: Universality and Diversity, The Hague/Boston/London,
Martinus Nijhoff Publishers, 2001, 574p.; E. BREMS, “Accommodating Diversity in
International Human Rights: Legal Techniques” in P. MEERTS (ed.), Culture and International
Law, The Hague, Hague Academic Press 2008, p. 63-81.
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human beings, they must take into account specific circumstances
relevant to the lives of these human beings.”*3*

LGBTIQ+ persons were not taken into account by society, of which the legal
system is the reflection, due to its binary, cis- and heteronormative character.
Inclusiveness, in the form of inclusive universality, is therefore an important
point of reference to achieve the objective of this thesis, i.e. the study of how
a constitutional rights provision can be developed in order to address the gaps
in the legal status of LGBTIQ+ persons. Moreover, according to THEILEN,
championing inclusivity within the legal system enables continuous
contestation and criticism of views regarding sexual identity.'3 Inclusiveness
is a key consideration in an effort to promote human rights of sexual

minorities.136

D. Methodological challenges
1. Shifting and ‘emerging’ human rights standards

A particular methodological challenge for this research has been the cutting-
edge character of the topic. Not only is the scholarship, jurisprudence and
grey literature concerning variations of sex characteristics, gender non-
conformity and sexual orientation in full development and rapid expansion,
also legal activity is in constant evolution. Moreover, the thesis’ analytical
point of reference — the right to personal autonomy regarding a person’s

134 £, BREMS, “Inclusive universality and the child-caretaker dynamic” in K. HANSON and O.
NIEUWENHUYS (eds.), Reconceptualizing children’s rights in international development:
living rights, social justice, translations, Cambridge, Cambridge University Press, 2013, p. 203.
135 ), T. THEILEN, “Between Novelty and Timelessness: The Right to Legal Gender Recognition.
Coment on Holning Lau’s “Gender Recognition as a Human Right”” in A. VON ARNAULD, K.
VON DER DECKEN, M. SUSI (eds.), The Cambridge Handbook on New Human Rights:
Recognition, Novelty, Rhetoric (forthcoming).

136 1bid. By way of illustration, the importance of including persons with variations of sex
characteristics and transgender persons within society and the legal system was also
explicitly noted by the Portuguese government in its explanatory memorandum to the 2018
Act that introduced legal gender recognition based on gender self-determination and a legal
ban on non-consensual, and medically unnecessary treatment on minor’s sex characteristics.
See
<https://www.parlamento.pt/ActividadeParlamentar/Paginas/Detalhelniciativa.aspx?BID=4
0397> (last visited 25 October 2018).
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sexual identity — needs to be seen as an ‘emerging’ human right standard.
While ‘new’ or ‘emerging’ human rights standards are arguably reflective of
the inherent evolution of human rights law in order to continuously offer
effective protection in changing social and legal circumstances, they often
remain highly controversial in the absence of broad State support. Taking into
account this highly evolutive situation,'®” Chapter Ill and Chapter IV
consistently first establish the relevant international, European and (if
appropriate) national human rights framework and its sources, before
evaluating the legal position of LGBTIQ+ persons in the Belgian legal order.

This thesis not only uses the ‘emerging’ human right standards concerning a
person’s sexual identity as analytic tools, but also aims to contribute to the
development thereof. More specifically, Chapter V addresses the question
concerning the legitimacy of ‘new’ and/or ‘emerging’ human rights standards,
in abstracto and with regard to sexual identity, and investigates to what
extent a new constitutional right to personal autonomy regarding sex
(characteristics), gender and sexual orientation can be formulated.

Il. Terminology

The choice of terminology with which to address the issues and persons that
were central to the research, was also a particular methodological challenge.
Indeed, on the one hand, the scientific understanding of concepts such as
variations of sex characteristics, gender identity/expression and sexual
orientation is in continuous evolution. On the other hand, it became quickly
clear throughout the research that the terminology with which the law
addresses the problems that sexual minorities face, is one of the main causes
for gaps in their legal status. Given this central position of terminology for the
clear understanding of the research results, Chapter Il of this thesis provides
a thorough explanation of the most important concepts. Nevertheless, it has
appeared to be virtually impossible to choose terminology that all persons

137 The last important evolution included in this thesis is the Belgian Constitutional Court’s
ruling of 19 June 2019 on the 2017 Gender Recognition Act.
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approve of, or find satisfactory to reflect their personal experience.'3® In any
case, no offence or disrespect was intended with any of the terminological
choices.

E. Expert seminar

On 6 February 2018, the expert seminar ‘Protecting trans* rights after the
new Belgian Gender Recognition Act: done deal or work in progress?’ was
organised. During this seminar, preliminary research results — specifically with
regard to the legal status of transgender persons —were shared and discussed
with scholars and stakeholders, such as transgender persons, policymakers,
academics, activists, and lawyers. Although essentially a forum for
dissemination of research results, the expert seminar was also part of the
thesis’ methodological design. Indeed, critical comments and questions by
experts and stakeholders from across Europe and different backgrounds
contributed significantly to a fine-tuning of the research results, and to new
insights. The papers which were presented during the seminar were bundled
in the edited volume ‘Protecting trans* rights in the age of gender self-
determination’, which is currently forthcoming.'3°

4. Structure of the thesis

Chapter | of this thesis introduced the reader to the research and elaborated
on its objectives, and underlying research questions. Furthermore, the
methodology was clarified.

Before it is possible to analyse the legal status of LGBTIQ+ persons in the
Belgian legal order in the light of their right to personal autonomy, it is
necessary to first develop a basic understanding of the concepts that are at
the basis of the issues at stake. Chapter Il therefore elaborates on the

{ 7

concepts of ‘sex’, ‘gender identity’, ‘gender expression’ and ‘sexual

138 See in this regard also J.M. SCHERPE, “The Legal Status of Intersex Persons: an
Introduction” in J.M. SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal Status of Intersex
Persons, Cambridge, Intersentia, 2018, p. 2.

139 E, BREMS, P. CANNOOT and T. MOONEN (eds.), Protecting Trans* Rights in the Age of
Gender Self-Determination, Cambridge, Intersentia (forthcoming).
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orientation’, and the social normativities connected to them. Although the
chapter mainly refers to non-legal, sociological, psychological and medical
literature, its ambition is not to provide a comprehensive scientific overview,
but insights that anticipate the specific human rights analysis. Moreover, it
explains which terminology is used throughout the thesis, for which reasons,
and from which sources it is deduced.

Chapter lll provides an analysis of the legal status of persons with variations
of sex characteristics in the Belgian legal order from the perspective of their
right to personal autonomy. The focus is on the legal framework regarding
non-consensual, unnecessary medical treatment of persons (especially
children) born with variations of sex characteristics. Since the way in which
the law and society deal with variations of sex characteristics also influences
the model of official sex registration, Chapter lll also addresses the questions
of whether, how and when a person’s sex could or should be registered.
Lastly, since both the treatment model and sex registration influence the
visibility of persons with variations of sex characteristics in society, it is
examined how discrimination based on sex characteristics is and should be
tackled in the Belgian legal order.

A comparable analysis of the legal status of transgender persons, taking into
account their right to personal autonomy, is presented by Chapter IV. Since
the matter of legal gender recognition is arguably the biggest legal challenge
for transgender persons, the chapter especially addresses whether, how and
when a person’s gender identity is and should be registered. In this regard,
much attention is given to the 2017 Belgian Gender Recognition Act, which
introduced a framework for legal gender recognition based on gender self-
determination, and therefore undone of any psycho-medical requirements.
The Act is evaluated taking into account the aforementioned 2019 judgment
of the Constitutional Court, in which parts of the Act were found
unconstitutional.

Chapter V discusses how a constitutional rights provision could be formulated
in order to enhance the legal status of LGBTIQ+ persons, taking into account
their right to personal autonomy. The chapter first addresses the relevance

61



Chapter I. Introduction

and role of (constitutional) fundamental rights, before elaborating on the
value of a national constitution for the human rights protection of all persons
and sexual minorities in particular. Moreover, it argues that a right to
autonomy provides an added value to an approach based on (formal)
equality.

Lastly, Chapter VI provides a general conclusion and aims to answer the
research questions. Moreover, suggestions for further research are put
forward.
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Chapter Il. Terminology and framework

This chapter discusses the terminology that is used throughout this thesis.
Since the terminology with which the law, science and society in general
address issues regarding sex, gender identity/expression and sexual
orientation is varied, inconsistent and constantly evolving,*® a clear
demarcation is of paramount importance. However, the question arises
whether such demarcation is possible, considering that many people find the
habitual terminology unsatisfactory to reflect the versatility that they feel or
aspire.’* Indeed, the precise wording and terms used in debates surrounding
variations of sex characteristics, gender and sexuality often reflect the
intensely personal views and feelings of the person concerned, and often are
an area of very intense disagreement.'#?

As mentioned in the previous chapter, the first objective of this thesis is to
study the extent to which and how the legal status of LGBTIQ+ persons could
be enhanced, taking into account the autonomy of the individual regarding
their sex, gender identity/expression and sexual orientation. This framing of
the research already generates several problems. Indeed, what do we mean
with the commonly used acronym ‘LGBTIQ+’ and the concepts of ‘sex’, ‘sexual
orientation’ and ‘gender identity/expression’? Is this terminology even
adequate?'*® To what extent are the (legal) issues regarding sex, sexual
orientation and gender identity/expression even specific to (only) LGBTIQ+

140 See also K. FRANKLIN and S. E. CHINN, “Transsexual, Transgender, Trans: Reading Judicial
Nomenclature in Title VII Cases”, Berkeley Journal of Gender, Law & Justice 2017, Vol. 32, p.
3-4.

141 ), MOTMANS, Leven als transgender in Belgié. De sociale en juridische situatie van
transgender personen in kaart gebracht [Living as transgender in Belgium. The social and legal
situation of transgender persons mapped], Brussels, Instituut voor de Gelijkheid van
Vrouwen en Mannen, 2009, p. 28.

142 J M. SCHERPE, “The Legal Status of Transsexual and Transgender Persons — An
Introduction” in J.M. SCHERPE (ed.), The Legal Status of Transsexual and Transgender
Persons, Cambridge, Intersentia, 2016, p. 2; A.R. REEVES, “Sexual identity as a fundamental
human right”, Buffalo Human Rights Law Review 2009, Vol. 15, p. 218.

143 The acronym ‘LGBTIQ+ will be used until the thesis provides an answer to this question.
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persons? After all, one could argue that every human being has a sex, a sexual
orientation and a gender identity/expression. But is that really the case?

The concepts of ‘sex’, ‘sexual orientation’ and ‘gender identity/expression’
are often discussed together in the literature concerning LGBTIQ+ persons,
who form sexual minorities within society. For instance, renowned feminist
scholar Judith BUTLER has asserted that sex and gender exist in a mutually
defining relationship.*** VALDES refers to the trio as the central concepts in
our society’s sex/gender system.* Indeed, the composite of biological sex,
gender identity/expression and sexual orientation could be seen as forming
the sexual identity of a person.14

‘Sexual identity’: A person’s identity consisting of their sex (characteristics),
gender identity/expression and sexual orientation.

Although lawyers tend to prefer to work with clear-cut definitions when
tackling the problem they are faced with, definitions are a vexing problem
when dealing with the issues discussed in this thesis.'*” It is important to
differentiate from the start between ‘sex’, ‘sexual orientation’ and ‘gender
identity/expression’, since they are independent constructs.'*® Although

144 ), BUTLER, Bodies that matter: on the discursive limits of “sex”, Abingdon, Routledge, 1993,
p. 2-16.

145 F, VALDES, “Foreword. Notes on the ‘Conflation’”, California Law Review 1995, Vol. 83(1),
p. 12. In his work, VALDES employs the term ‘sex/gender system’ to refer to the systematised
sources of subordination of women and sexual minorities in our hetero-patriarchal culture.
146 A R. REEVES, “Sexual identity as a fundamental human right”, Buffalo Human Rights Law
Review 2009, Vol. 15, p. 218. A person’s gender role in society and procreative
identity/consciousness are sometimes also included in the description of sexual identity. In
this dissertation, the concept will remain limited to a person’s sex (characteristics), gender
(identity/expression) and sexual orientation.

147 See also J. DOLGIN, “Discriminating gender: legal, medical, and social presumptions about
transgender and intersex people”, Southwestern Law Review 2018, Vol. 47, p. 65. See also J.
A. CLARKE, “They, Them, and Theirs”, Harvard Law Review 2019, Vol. 132, p. 933.

148 v, PASTERSKI, “Gender Identity and Intersex Conditions” in J.M. SCHERPE, A. DUTTA, T.
HELMS (eds.), The Legal Status of Intersex Persons, Cambridge, Intersentia, 2018, p. 65; J. A.
CLARKE, “They, Them, and Theirs”, Harvard Law Review 2019, Vol. 132, p. 925.
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society and the law tend to conflate these concepts!*® — which in itself has led
to further misconceptions regarding binary, cis- and heteronormative
standards — distinguishing them from each other and analysing how they
interrelate is essential.’>® There are many definitions and descriptions used in
the literature, varying over time, place and scientific perspective. This chapter
does not extensively address the legal aspects of the terms that are discussed,
since it mainly serves to conceptualise them from a cross-disciplinary

perspective.
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Figure 1: Popular presentation of a person's sexual identity

149 H.G. BEH and M. DIAMOND, “Individuals with Differences in Sex Development: Consult to

Colombia Constitutional Court Regarding Sex and Gender”, Wisconsin Journal of Law, Gender

& Society 2014, Vol. 29(3), p. 422. See also E. HEINZE, Sexual Orientation: A Human Right,
Dordrecht, Martinus Nijhoff Publishers, 1995, p. 49. See also A. BOYD, “Back to the Binary:
How the Olympics Struggle with Separation of Male and Female”, DePaul Journal of Sports

Law 2018, Vol. 14, p. 4.
150 E. PICARRA and C. VISSER, “Victor, Victoria or V? A constitutional perspective on

transsexuality and transgenderism”, South African Journal on Human Rights 2012, Vol. 28, p.
508.
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1. Sex (characteristics), sexual orientation and gender
identity/expression

A. Sex — Intersex/DSD — Variations of sex characteristics
I. Sex

‘Sex’ is traditionally seen as a biological concept of a factual nature, (mostly)
determined by the presence of a certain configuration of X and Y-
chromosomes, hormones, gonads, internal morphology (seminal
vesicles/prostate or vagina/uterus/fallopian tubes), external morphology
(genitalia), and secondary characteristics in an individual.'®* The complete
process of sex determination and differentiation involves a series of
sequential events and is considered to occur within four stages, that lead up
to the development of secondary sex characteristics at puberty.'>? Although
(external) genitalia are only one of the constituting elements regarding one’s
sex, they are usually decisive for determining a person’s sex at birth.*>3 Thus,
the existence of a penis or a vagina is deemed to settle the sex of the person

151pI. CHAU and J. HERRING, “Defining, Assigning and Designing Sex, International Journal of
Law, Policy and the Family 2002, Vol. 16, p. 328-329; A. E. SILVER, “An Offer You Can’t Refuse:
Coercing Consent to Surgery Through the Medicalisation of Gender Identity”, Columbia
Journal of Gender and Law 2013-14, Vol. 26, p. 490. However, some authors also include
gender identity as a component of a person’s sex. See for instance M. D. LEVASSEUR, “Gender
Identity Defines Sex: Updating the Law to Reflect Modern Medical Science is Key to
Transgender Rights”, Vermont Law Review 2014-15, Vol. 39, p. 981-982; J.A. GREENBERG,
“Defining Male and Female: Intersexuality and the Collision Between Law and Biology”,
Arizona Law Review 1999, Vol. 41, p. 269, 278. This thesis uses ‘sex’ solely in the
biological/physical sense, without referring to gender identity, unless expressly stated
otherwise.

152 See more: N. CALLENS, The past, the present, the future: genital treatment practices in
disorders of sex development under scrutiny, Ghent, University Press, 2014, p. 23-28.

153 E. PICARRA and C. VISSER, “Victor, Victoria or V? A constitutional perspective on
transsexuality and transgenderism”, South African Journal on Human Rights 2012, Vol. 28, p.
508; N. CALLENS, The past, the present, the future: genital treatment practices in disorders of
sex development under scrutiny, Ghent, University Press, 2014, p. 239; A. E. SILVER, “An Offer
You Can’t Refuse: Coercing Consent to Surgery Through the Medicalisation of Gender
Identity”, Columbia Journal of Gender and Law 2013-14, Vol. 26, p. 490; J.A. GREENBERG,
“Defining Male and Female: Intersexuality and the Collision Between Law and Biology”,
Arizona Law Review 1999, Vol. 41, p. 271. See also J. KNOUSE, “Intersexuality and the social
construction of anatomical sex”, Cardozo Journal of Law & Gender 2005-06, Vol. 12, p. 138.
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whose body is at issue.'® According to the Preamble to the Yogyakarta
Principles +10, ‘sex characteristics’ refer to “each person’s physical features
relating to sex, including genitalia and other sexual and reproductive
anatomy, chromosomes, hormones, and secondary physical features
emerging from puberty”.*>>

‘Sex’/’Sex characteristics’: Each person’s physical features relating to sex,
including genitalia and other sexual and reproductive anatomy,
chromosomes, hormones, and secondary physical features emerging from
puberty.

Some authors link the concept of ‘sex’ to a person’s “biological status as male
or female”,!>® hence referring to ‘sex’ as a binary notion.'®” Indeed,
Westerners'®® live in societies premised on the assumption that human
beings are discretely sexed into two categories,*® so that much of the world’s

154 F, VALDES, “Foreword. Notes on the ‘Conflation’”, California Law Review 1995, Vol. 83(1),
p. 20.

155 preamble Yogyakarta Principles +10, <http://www.yogyakartaprinciples.org/preamble-
yp10/> (last visited 30 November 2017).

156 A.R. REEVES, “Sexual identity as a fundamental human right”, Buffalo Human Rights Law
Review 2009, Vol. 15, p. 218.

157 See also J. KNOUSE, “Intersexuality and the social construction of anatomical sex”, Cardozo
Journal of Law & Gender 2005-06, Vol. 12, p. 136.

158 The literature places the roots of this Western binary normativity with the strong ties
between society and Christianity. See B. VANDERHORST, “Wither Lies the Self: Intersex and
Transgender Individuals and A Proposal for Brain-Based Legal Sex”, Harvard Law & Policy
Review 2015, Vol. 9, p. 250.

159 N. CALLENS, The past, the present, the future: genital treatment practices in disorders of
sex development under scrutiny, Ghent, University Press, 2014, p. 239. See also D.
MACKENZIE, A. HUNTINGTON and J. A GILMOUR, “The experiences of people with an intersex
condition: a journey from silence to voice”, Journal of Clinical Nursing 2009, p. 1780. See also
C. LOWRY, “Intersex in 2018: Evaluating the Limitations of Informed Consent in Medical
Malpractice Claims as a Vehicle for Gender Justice”, Columbia Journal of Law and Social
Problems 2018, Vol. 52, p. 327-328. See also J. KNOUSE, “Intersexuality and the social
construction of anatomical sex”, Cardozo Journal of Law & Gender 2005-06, Vol. 12, p. 146.
See also J. DOLGIN, “Discriminating gender: legal, medical, and social presumptions about
transgender and intersex people”, Southwestern Law Review 2018, Vol. 47, p. 62. See more
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structures categorise human beings according to the binary.®® However,
advances in science, as well as the experiences of individuals with variations
of sex characteristics reveal that sex is much more nuanced than the binary
categories would have us believe.'®! Indeed, although in most individuals the
aforementioned sex markers are all congruent, this is not the case for millions
of individuals.'®? Biological sex thus is fraught with indeterminacy, since there
is no simple or singular test to decide on a person’s ‘correct’ sex marker.163
Careful considerations of all biological elements of ‘sex’ suggest that the idea
of the concept as a binary is a socialised construct,'®* informed and defined

infra on the conflation between sex, sexual orientation and gender identity/expression, p.
123.

160 J, MARSHALL, Personal Freedom through Human Rights Law. Autonomy, Identity, and
Integrity under the European Convention on Human Rights, Leiden, Nijhoff Publishers, 2009,
p. 104.

161 L. CLARK HOFMAN, “Male, Female, and Other: How Science, Medicine and Law Treat
the Intersexed, and the Implications for Sex-Dependent Law”, Tulane Journal of Law &
Sexuality 2012, Vol. 21, p. 2; J.A. GREENBERG, “Defining Male and Female: Intersexuality and
the Collision Between Law and Biology”, Arizona Law Review 1999, Vol. 41, p. 275.

162 ) A. GREENBERG, “Defining Male and Female: Intersexuality and the Collision Between Law
and Biology”, Arizona Law Review 1999, Vol. 41, p. 269.

163 p, CURRAH, “Defending Genders: Sex and Gender Non-Conformity in the Civil Rights
Strategies of Sexual Minorities”, Hastings Law Journal 1996-97, Vol. 48, p. 1373; A. E. SILVER,
“An Offer You Can’t Refuse: Coercing Consent to Surgery Through the Medicalisation of
Gender ldentity”, Columbia Journal of Gender and Law 2013-14, Vol. 26, p. 491. See also C.
LOWRY, “Intersex in 2018: Evaluating the Limitations of Informed Consent in Medical
Malpractice Claims as a Vehicle for Gender Justice”, Columbia Journal of Law and Social
Problems 2018, Vol. 52, p. 333. For instance in sports, external genitalia are less important
than hormonal and chromosomal composition of the athlete concerned.

164 J A. GREENBERG, “Defining Male and Female: Intersexuality and the Collision Between Law
and Biology”, Arizona Law Review 1999, Vol. 41, p. 272; “Deconstructing Binary Race and Sex
Categories: A Comparison of the Multiracial and Transgendered Experience”, San Diego Law
Review 2002, Vol. 39, p. 922. See also D. GONZALEZ-SALZBERG, “The Accepted Transsexual
and the Absent Transgender: A Queer Reading of the Regulation of Sex/Gender by the
European Court of Human Rights”, American University International Law Review 2014, Vol.
29(4), p. 800. See also N. BEN-ASHER, “The Necessity of Sex Change: A Struggle for Intersex
and Transsex Liberties”, Harvard Journal of Law & Gender 2006, Vol. 29, p. 53. See also R.
LEE, “Forced Sterilization and Mandatory Divorce: How a Majority of Council of Europe
Member States’ Laws Regarding Gender Identity Violate the Internationally and Regionally
Established Human Rights of Trans* People”, Berkeley Journal of International Law 2015, Vol.
33, p. 122. See also M. VAN DEN BRINK, “’The Legitimate Aim of Harmonising Body and Soul’.
Changing Legal Gender: Family Life and Human Rights” in K. BOELE-WOELKI and A. FUCHS
(eds.), Same-Sex Relationships and Beyond. Gender Matters in the EU, Cambridge,
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by ideas of gender identity (roles),'®> and therefore not a pre-discursive
notion that is fixed on individuals.1®® After all, societal assumptions about
gendered identities map onto our biological bodies, resulting in (external)

genitalia becoming a crucial part of difference and identity.®’

An important group of persons whose biological appearance does not match
the socially constructed normality of the male/female sex are the individuals
with a condition that is defined as intersex, DSD (Disorders/Differences of Sex
Development) or variation of sex characteristics, and who therefore do not
necessarily have discretely ‘sexed’ sex characteristics.’®® Variations of sex
characteristics refer to all congenital conditions in which there is a
disagreement between a person’s genetic (i.e. chromosomal) sex and the
appearance of internal and external reproductive structures.'®® Nevertheless,

Intersentia, 2017, p. 232. See also L. J. MOORE and P. CURRAH, “Legally Sexed” in R. E.
DUBROFSKY and S. A. MAGNET (eds.), Feminist Surveillance Studies, Durham, Duke University
Press, 2015, p. 63.

165 p L. CLARK HOFMAN, “Male, Female, and Other: How Science, Medicine and Law Treat
the Intersexed, and the Implications for Sex-Dependent Law”, Tulane Journal of Law &
Sexuality 2012, Vol. 21, p. 3. See also J. T. WEISS, “The Gender Caste System: Identity, Privacy,
and Heteronormativity”, Law & Sexuality: A Review of Lesbian, Gay, Bisexual and Transgender
Legal Issues 2001, Vol. 10, p. 162. See also J. KNOUSE, “Intersexuality and the social
construction of anatomical sex”, Cardozo Journal of Law & Gender 2005-06, Vol. 12, p. 138.
See more infra on the conflation between sex, sexual orientation and gender
identity/expression, p. 123.

166 ). BUTLER, Gender Trouble: Feminism and the Subversion of Identity, New York, Routledge,
1999 (10* ed.), p. 11. See in this sense also D. A. GONZALEZ-SALZBERG, Sexuality and
Transsexuality under the European Convention on Human Rights. A Queer Reading of Human
Rights Law, Oxford, Hart Publishing, 2019, p. 15.

167 N. CALLENS, The past, the present, the future: genital treatment practices in disorders of
sex development under scrutiny, Ghent, University Press, 2014, p. 239. See more infra on
gender identity and societal assumptions and stereotypes regarding gender, p. 101.

168 1bid., p. 239. Transgender persons are also faced with the assumptions regarding sex and
gender identity. However, they are generally not faced with a variation of sex characteristics,
since their registered sex at birth matches the composition of their biological elements of
‘sex’ at birth. See infra, p. 107.

169 | A. HUGHES, C. HOUK, S.F. AHMED, P.A. LEE, “Consensus statement on management of
intersex disorders”, Journal of Pediatric Urology 2006, Vol. 2, p. 148-162.
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the essentialist argument of the binary sex categories rests on the idea that,
although ‘sex’ cannot be precisely defined, “we know it when we see it”.17°

Il. Intersex/DSD/Variations of sex characteristics - binary
normativity

§1. Definition, prevalence and ‘social emergency’

Diverging definitions and sources of identification of variations of sex
characteristics compromise a clear-cut quantification of their prevalence.'’?
However, between at least 0.5 and four percent of the population is believed
to have an intersex condition/DSD/variation of sex characteristics,'’?> which
includes variants of the sex chromosomes (e.g. Klinefelter Syndrome and
Turner Syndrome),*”3 variants of the hormonal composition (e.g. Androgen
Insensitivity Syndrome),'’4 ‘ambiguous’ genitalia (e.g. micropenis, congenital

170 T. WEISS, “The Gender Caste System: Identity, Privacy, and Heteronormativity”, Law &
Sexuality: A Review of Lesbian, Gay, Bisexual and Transgender Legal Issues 2001, Vol. 10, p.
166.

171 B, M. DICKENS, “Management of Intersex Newborns: legal and ethical developments”,
International Journal of Gynecology and Obstetrics 2018,
<https://doi.org/10.1002/ijgo.12573> (last visited 22 November 2018), p. 2; C. LOWRY,
“Intersex in 2018: Evaluating the Limitations of Informed Consent in Medical Malpractice
Claims as a Vehicle for Gender Justice”, Columbia Journal of Law and Social Problems 2018,
Vol. 52, p. 325.

172 A, FAUSTO-STERLING, “The Five Sexes: Why Male and Female Are Not Enough”, Sciences
1993, Vol. 33, p. 21; R. L. WHITE, “Preferred Private Parts: Importing Intersex Autonomy for
M.C. v. Aaronson”, Fordham International Law Journal 2014, Vol. 37, p. 783; J. VAN LISDONK,
“Leven met intersekse/DSD. Een verkennend onderzoek naar de leefsituatie van personen
met intersekse/DSD [Living with intersex/DSD. A preliminary research of the living conditions
of persons with intersex/DSD]”,
<https://www.scp.nl/Publicaties/Alle_publicaties/Publicaties_2014/Leven_met_intersekse_
DSD> (last visited 2 February 2017), p. 28. See also N. CALLENS, J. MOTMANS, C. LONGMAN,
“Redactionele inleiding themanummer intersekse/DSD [Editorial introduction themed issue
intersex/DSD]”, Tijdschrift voor Seksuologie 2017, Vol. 41(2), p. 1.

173 According to the binary of sex, every person is born with either a 46 XX chromosomes
karyotype (female) or a 46 XY chromosomes karyotype (male). However, individuals with
Klinefelter Syndrome have a 47XXY karyotype, while individuals with Turner Syndrome have
a 45 X0 karyotype. Nevertheless these individuals develop genitalia that seem at birth either
‘typically’ male (Klinefelter) or female (Turner). See INTERSEX SOCIETY OF NORTH AMERICA,
“Intersex conditions”, <http://www.isna.org/fag/conditions> (last visited 3 November 2016).
174 Individuals with Androgen Insensitivity Syndrome do not respond to androgen hormones,
such as testosterone, leading to infertility with women, among other things. See INTERSEX
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adrenal hyperplasia),t’> variants of the internal morphologic sex (e.g.
Persistent Millerian Duct Syndrome),’’® or gonadal variants (e.g.
ovotestes).!”” For Belgium, this would be equivalent to the number of red-
haired persons.'’® Variations of sex characteristics are thus not a rare human
condition.”® Although some conditions are easily identifiable at birth, for
others the detection only occurs during puberty or sometimes even later (e.g.
due to the absence of menstruation, during treatment for fertility problems,
or due to physical development that is not in line with the assigned sex).8 It
is even possible that persons with variations of sex characteristics, or the
people around them, never discover the condition.'®! These variants in the

SOCIETY OF NORTH AMERICA, “Androgen Insensitivity = Syndrome  (AlS)”,
<http://www.isna.org/fag/conditions/ais> (last visited 3 November 2016).

175 INTERSEX SOCIETY OF NORTH AMERICA, “Micropenis”,
<http://www.isna.org/fag/conditions/micropenis> (last visited 4 November 2016).

176 persistent Miillerian Duct Syndrome only affects males. Due to the syndrome, males not
only have male reproductive organs, but also a uterus and fallopian tubes. See
<https://ghr.nim.nih.gov/condition/persistent-mullerian-duct-syndrome> (last visited 6
December 2016).

177 Ovotestes are gonads containing both ovarian and testicular tissue. See INTERSEX SOCIETY
OF NORTH AMERICA, “Ovotestes (formerly called “true hermaphroditism”)”,
<http://www.isna.org/fag/conditions/ovo-testes> (last visited 4 November 2016).

178 N, CALLENS, C. LONGMAN and J. MOTMANS, “Terminologie en zorgdiscours m.b.t.
Differences of Sex Development (DSD)/Intersekse in Belgié [Terminology and care discourse
concerning Differences of Sex Development (DSD)/Intersex in Belgium]”, Staatssecretariaat
voor Gelijke Kansen, 2016, p. 9.

179 N. CALLENS, The past, the present, the future: genital treatment practices in disorders of
sex development under scrutiny, Ghent, University Press, 2014, p. 30. See in this regard also
H.G. BEH and M. DIAMOND, “Individuals with Differences in Sex Development: Consult to
Colombia Constitutional Court Regarding Sex and Gender”, Wisconsin Journal of Law, Gender
& Society 2014, Vol. 29(3), p. 439.

180 COUNCIL OF EUROPE COMMISSIONER FOR HUMAN RIGHTS, “Human Rights and intersex
people”,
<https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&In
stranetlmage=2933521&SecMode=1&Docld=2367288&Usage=2> (last visited 14 December
2016), p. 14. See in this regard also H.G. BEH and M. DIAMOND, “Individuals with Differences
in Sex Development: Consult to Colombia Constitutional Court Regarding Sex and Gender”,
Wisconsin Journal of Law, Gender & Society 2014, Vol. 29(3), p. 433; B. M. DICKENS,
“Management of Intersex Newborns: legal and ethical developments”, International Journal
of Gynecology and Obstetrics 2018, <https://doi.org/10.1002/ijgo.12573> (last visited 22
November 2018), p. 3.

181 H4.G. BEH and M. DIAMOND, “Individuals with Differences in Sex Development: Consult to
Colombia Constitutional Court Regarding Sex and Gender”, Wisconsin Journal of Law, Gender
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constituting elements of ‘sex’ therefore clearly demonstrate that the idea
that a person’s sex is easily determined by a visual examination of external
genitalia at birth is overly simplistic.!®2 Although variations of sex
characteristics are part of the natural development of a person’s body, similar
experiences can also arise due to human interventions, such as a failed
circumcision. 83

‘Variations of sex characteristics’/'Intersex’/’DSD’: All congenital
conditions in which there is a disagreement between a person’s genetic
(i.e. chromosomal) sex and the appearance of internal and external
reproductive structures.

Persons with variations of sex characteristics show that universal sex
bipolarity does not exist in nature, even if it does exist in culture or cultural
norms.'8% Indeed, society’s culture promulgates a binary gender ideal which
includes standards of normality for our bodies and how we think about

& Society 2014, Vol. 29(3), p. 433; D.C. GHATTAS, “Standing Up for the Human Rights of
Intersex People” in J.M. SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal Status of Intersex
Persons, Cambridge, Intersentia, 2018, p. 430.

182 p L. CLARK HOFMAN, “Male, Female, and Other: How Science, Medicine and Law Treat
the Intersexed, and the Implications for Sex-Dependent Law”, Tulane Journal of Law &
Sexuality 2012, Vol. 21, p. 5. See in this regard also S. HANSSEN, “Beyond Male or Female:
Using Nonbinary Gender Identity to Confront Outdated Notions of Sex and Gender in the
Law”, Oregon Law Review 2017, Vol. 96, p. 286-287.

183 ) A. GREENBERG, “Defining Male and Female: Intersexuality and the Collision Between Law
and Biology”, Arizona Law Review 1999, Vol. 41, p. 290-292. See also N. CALLENS, J.
MOTMANS, C. LONGMAN, “Redactionele inleiding themanummer intersekse/DSD [Editorial
introduction themed issue intersex/DSD)”, Tijdschrift voor Seksuologie 2017, Vol. 41(2), p. 1.
184 E. REILLY, “Radical Tweak — Relocating the Power to Assign Sex. From Enforcer of
Differentiation to Facilitator of Inclusiveness: Revising the Response to Intersexuality”,
Cardozo Journal on Law & Gender 2005-06, Vol. 12, p. 307. See also P. DUNNE, “Towards
Trans and Intersex Equality: Conflict or Complementarity?” in J.M. SCHERPE, A. DUTTA and T.
HELMS (eds.), The Legal Status of Intersex Persons, Cambridge, Intersentia, 2018, p. 235. See
also A. FAUSTO-STERLING, “Why Sex is Not Binary. The complexity is more than cultural. It’s
biological, too”, <https://www.nytimes.com/2018/10/25/opinion/sex-biology-binary.html>
(last visited 26 October 2018).
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them.8> However, it is important to state that while persons with variations
of sex characteristics will have physical sex characteristics which fall outside
of the male/female binary, the majority of people with this range of
conditions still identify their gender within the binary, i.e. as male or
female.'8® Within the group of persons with variations of sex characteristics,
some will identify as being ‘intersex’, while others indicate having an atypical
development of sex characteristics, referring to the medical term of ‘DSD’ or
the more neutral ‘variations of sex characteristics’.*®” Certain persons with
variations of sex characteristics who experience incongruence between their
(binary) gender identity and (non-binary) sex characteristics might therefore
have the legitimate wish to align their bodily appearance with their self-
defined gender identity.'88 Preliminary research on the living conditions of

185 ] T. WEISS, “The Gender Caste System: Identity, Privacy, and Heteronormativity”, Law &
Sexuality: A Review of Lesbian, Gay, Bisexual and Transgender Legal Issues 2001, Vol. 10, p.
161. See in this regard also J. A. CLARKE, “They, Them, and Theirs”, Harvard Law Review 2019,
Vol. 132, p. 929-930.

186 C. RICHARDS, W.P. BOUMAN, L. SEAL, M.J. BARKER, T.O. NIEDER and G. T’SJOEN, “Non-
binary or genderqueer genders”, International Review of Psychiatry 2016, Vol. 28(1), p. 95.
There have been examples in case law where ‘intersexuality’ was conflated with
‘transsexuality’. However, both phenomena are clearly distinct and involve other aspects of
one’s sexual identity. See M. D. LEVASSEUR, “Gender Identity Defines Sex: Updating the Law
to Reflect Modern Medical Science is Key to Transgender Rights”, Vermont Law Review 2014-
15, Vol. 39, p. 986. See also N. CALLENS, J. MOTMANS, C. LONGMAN, “Redactionele inleiding
themanummer intersekse/DSD [Editorial introduction themed issue intersex/DSD]”,
Tijdschrift voor Seksuologie 2017, Vol. 41(2), p. 3. See also N. CALLENS, C. LONGMAN and J.
MOTMANS, “Intersekse/DSD in Vlaanderen [Intersex/DSD in Flanders]”,
<http://www.gelijkekansen.be/Portals/GelijkeKansen/Documents/Samenvatting%20rappor
t%20intersekse%20dsd%20VIaanderen.pdf> (last visited 23 August 2018), p. 11. See also P.
DUNNE, “Towards Trans and Intersex Equality: Conflict or Complementarity?” in J.M.
SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal Status of Intersex Persons, Cambridge,
Intersentia, 2018, p. 236.

187 N, CALLENS, C. LONGMAN and J. MOTMANS, “Intersekse/DSD in Vlaanderen
[Intersex/DSD in Flanders]”,
<http://www.gelijkekansen.be/Portals/GelijkeKansen/Documents/Samenvatting%20rappor
1%20intersekse%20dsd%20VIaanderen.pdf> (last visited 23 August 2018), p. 16. See in this
regard also M. CARPENTER, “The ‘Normalisation’ of Intersex Bodies and ‘Othering’ of Intersex
Identities” in J.M. SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal Status of Intersex
Persons, Cambridge, Intersentia, 2018, p. 486.

188 See in this regard also M. BLONDIN and C. BOUCHOUX, “Rapport d’Information fait au
nom de la délégation aux droits des femmes et a I'égalité des chances entre les hommes et
les femmes sur les variations du développement sexuel: lever un tabou, lutter contre la

73


http://www.gelijkekansen.be/Portals/GelijkeKansen/Documents/Samenvatting%20rapport%20intersekse%20dsd%20Vlaanderen.pdf
http://www.gelijkekansen.be/Portals/GelijkeKansen/Documents/Samenvatting%20rapport%20intersekse%20dsd%20Vlaanderen.pdf
http://www.gelijkekansen.be/Portals/GelijkeKansen/Documents/Samenvatting%20rapport%20intersekse%20dsd%20Vlaanderen.pdf
http://www.gelijkekansen.be/Portals/GelijkeKansen/Documents/Samenvatting%20rapport%20intersekse%20dsd%20Vlaanderen.pdf

Chapter Il. Terminology and framework

persons with variations of sex characteristics indeed indicates the presence
of anxiety with certain persons concerned with regard to one’s (often
gendered) self-image as a ‘fulll woman or man.*® Others do not support
surgical intervention for variations of sex characteristics.'® It is thus
important not to lump all persons with variations of sex characteristics
automatically into a new collective category, based on their perceived
situation.®!

The idea of ‘sex’ as a social construct based on biological elements, and
therefore not necessarily limited to the binary categories ‘male’ and ‘female’,
is fairly new and controversial.'®? Historically, variations of sex characteristics
have been regarded as situations where one is born with ambiguous genitalia,

stigmatisation et les exclusions”, <http://www.senat.fr/rap/r16-441/r16-441_mono.html|>
(last visited 21 June 2017), p. 10.

189 J. VAN LISDONK, “Leven met intersekse/DSD. Een verkennend onderzoek naar de
leefsituatie van personen met intersekse/DSD [Living with intersex/DSD. A preliminary
research of  the living  conditions of  persons  with intersex/DSD]”,
<https://www.scp.nl/Publicaties/Alle_publicaties/Publicaties_2014/Leven_met_intersekse_
DSD> (last visited 25 April 2017), p. 44. See also N. CALLENS, T. VAN DER GRIFT, M. COOLS,
“Een holistisch zorgbeleid voor Differences of Sex Development [Holistic health care for
Differences of Sex Development]”, Tijdschrift voor Seksuologie 2017, Vol. 41(2), p. 10. See in
this regard also N. CALLENS, C. LONGMAN and J. MOTMANS, “Intersekse/DSD in Vlaanderen
[Intersex/DSD in Flanders]”,
<http://www.gelijkekansen.be/Portals/GelijkeKansen/Documents/Samenvatting%20rappor
1%20intersekse%20dsd%20VIaanderen.pdf> (last visited 23 August 2018), p. 18.

1%0 D, MACKENZIE, A. HUNTINGTON and J. A. GILMOUR, “The experiences of people with an
intersex condition: a journey from silence to voice”, Journal of Clinical Nursing 2009, Vol. 18,
p. 1780.

191 COUNCIL OF EUROPE COMMISSIONER FOR HUMAN RIGHTS, “Human Rights and intersex
people”,
<https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&In
stranetlmage=2933521&SecMode=1&Docld=2367288&Usage=2> (last visited 14 December
2016), p. 15.

192 See for instance W. O’BRIEN, “Can International Human Rights Law Accommodate Bodily
Diversity?”, Human Rights Law Review 2015, Vol. 15, p. 1-20. See also J. DOLGIN,
“Discriminating gender: legal, medical, and social presumptions about transgender and
intersex people”, Southwestern Law Review 2018, Vol. 47, p. 63. See also C. LOWRY, “Intersex
in 2018: Evaluating the Limitations of Informed Consent in Medical Malpractice Claims as a
Vehicle for Gender Justice”, Columbia Journal of Law and Social Problems 2018, Vol. 52, p.
332. See also A. R. CHANG and S. M. WILDMAN, “Gender In/Sight: Examining Culture and
Constructions of Gender”, The Georgetown Journal of Gender and the Law 2017, Vol. 43, p.
59.
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sexual organs, or sex chromosomes that deviate from the (biological)
‘norm’.1% The perception of persons with variations of sex characteristics as
supernatural or miraculous/monstrous in the early modern period gradually
yielded to a biomedical approach which ‘normalised’ them in the sense of
identifying biological processes which produced variations of sex
development.’® However, this normalisation was simultaneously
pathologising.’®> Indeed, variations of sex characteristics cannot be explained
satisfactorily under the essentialist binary theory of sex, revealing inner
contradictions in the theoretical framework.'®®* The medical approach
therefore has consisted of surgically or hormonally modifying the
‘abnormality’ shortly after birth,*®” or sometimes during adolescence, to bring
the individual concerned in accordance with the binary categories of ‘male’
or ‘female’, enforcing the bipolar duality of sex and gender.'®® In this regard,

1935, PREVES, Intersex and identity: The contested self, New Brunswick, Rutgers University
Press, 2003, p. 2.

194 See in this regard also H.G. BEH and M. DIAMOND, “Individuals with Differences in Sex
Development: Consult to Colombia Constitutional Court Regarding Sex and Gender”,
Wisconsin Journal of Law, Gender & Society 2014, Vol. 29(3), p. 426.

195 A, KENNEDY, “Fixed at Birth: Medical and Legal Erasures of Intersex Variations”, University
of New South Wales Law Journal 2016, Vol. 39, p. 817.

19 J. T. WEISS, “The Gender Caste System: Identity, Privacy, and Heteronormativity”, Law &
Sexuality: A Review of Lesbian, Gay, Bisexual and Transgender Legal Issues 2001, Vol. 10, p.
163.

197 Other reports indicate that intersex foetuses are also within the reach of medical
intervention. Some mothers are administered medication — despite proven negative side
effects, such as risk of heart disease and diabetes -, while some foetuses are selectively
aborted. See COUNCIL OF EUROPE COMMISSIONER FOR HUMAN RIGHTS, “Human Rights and
intersex people”,
<https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&In
stranetlmage=2933521&SecMode=1&Docld=2367288&Usage=2> (last visited 14 December
2016), p. 20.

1%8 See also J.L. NAGOSHI, C.T. NAGOSHI, S. BRZUZY, Gender and Sexual Identity. Transcending
Feminist and Queer Theory, New York, Springer, 2014, p. 26; S. FARRELL, “Reconsidering the
Gender-Equality Perspective for Understanding LGBT Rights”, Law & Sexuality Review 2004,
Vol. 13, p. 614; E. REILLY, “Radical Tweak — Relocating the Power to Assign Sex. From Enforcer
of Differentiation to Facilitator of Inclusiveness: Revising the Response to Intersexuality”,
Cardozo Journal on Law & Gender 2005-06, Vol. 12, p. 301. See in this regard also M. TRAVIS
and F. GARLAND, “Legislating Intersex Equality: Building the Resilience of Intersex People
through Law”, Legal Studies 2018, <https://doi.org/10.1017/Ist.2018.17> (last visited 25
October 2018), p. 3. See in this regard also J. DOLGIN, “Discriminating gender: legal, medical,
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the dominant external characteristics of the new-born are taken to be the
biological sex of the child.® Persons with variations of sex characteristics
have thus routinely been subjected to medical and surgical treatments — while
still being very young — to align their physical appearance with either of the
binary sexes without their prior and fully informed consent, even though they
do not usually face actual health problems due to their status.?’® These
surgical techniques for altering genitals have also contributed to a shift to
genitals as the signifier of sex and the modern centrality of genital surgery in

the demarcation of the sexes.20!

Conceptually one can distinguish sex assigning treatment, sex normalising
treatment and treatment on sex characteristics:2%2

e Sex assigning treatment: Surgical and other forms of (hormonal)
treatment that aim to assign a binary sex to a child born with ‘ambiguous’
sex characteristics. These forms of treatment are often based on a
prediction of the child’s presumed gender identity, according to a
cisnormative logic;

and social presumptions about transgender and intersex people”, Southwestern Law Review
2018, Vol. 47, p. 71.

199 E, PICARRA and C. VISSER, “Victor, Victoria or V? A constitutional perspective on
transsexuality and transgenderism”, South African Journal on Human Rights 2012, Vol. 28, p.
511.

200 COUNCIL OF EUROPE COMMISSIONER FOR HUMAN RIGHTS, “Human Rights and intersex
people”,
<https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&In
stranetimage=2933521&SecMode=1&Docld=2367288&Usage=2> (last visited 14 December
2016), p. 14. Variations in sex development are, with a few exceptions, not life-threatening
and do not generally require immediate medical intervention. See N. CALLENS, J. MOTMANS,
C. LONGMAN, “Redactionele inleiding themanummer intersekse/DSD [Editorial introduction
themed issue intersex/DSD]”, Tijdschrift voor Seksuologie 2017, Vol. 41(2), p. 3. See also N.
CALLENS, T. C. VAN DER GRIFT, M. COOLS, “Een holistisch zorgbeleid voor Differences of Sex
Development [Holistic health care for Differences of Sex Development]”, Tijdschrift voor
Seksuologie 2017, Vol. 41(2), p. 3.

201 N, CALLENS, The past, the present, the future: genital treatment practices in disorders of
sex development under scrutiny, Ghent, University Press, 2014, p. 239. Genital surgery has
also been crucial within the medical and legal treatment of transsexual persons, and the legal
recognition of transgender persons in general. See infra, p. 101.

202 See in this regard also H.G. BEH and M. DIAMOND, “Individuals with Differences in Sex
Development: Consult to Colombia Constitutional Court Regarding Sex and Gender”,
Wisconsin Journal of Law, Gender & Society 2014, Vol. 29(3), p. 441.
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e Sex normalising treatment: Surgical and other forms of (hormonal)
treatment that aim to bring a person’s sex characteristics in conformity
with the societal normative expectations regarding (the appearance of)
that person’s binary sex;

® Treatment on sex characteristics: Surgical and other forms of
(hormonal) treatment on a person’s sex characteristics that serve a
therapeutic cause, e.g. prevention of cancer or infections. According to the
Council of Europe Committee on Bioethics, only three medical procedures
have been identified as meeting criteria of medical necessity in some
infants: (1) administration of endocrine treatment to prevent fatal salt-loss
in some infants, (2) early removal of streak gonads in children with gonadal
dysgenesis, and (3) surgery in rare cases to allow exstrophic conditions in
which organs protrude from the abdominal wall or impair excretion.?%3

e ‘Binary normativity’: Essentialist principle according to which
there are only two biological sexes, i.e. male and female.

e ‘Sex assigning treatment’: Surgical and other forms of (hormonal)
treatment that aim to assign a binary sex to a child born with
‘ambiguous’ sex characteristics.

e ‘Sex normalising treatment’: Surgical and other forms of
(hormonal) treatment that aim to bring a person’s sex
characteristics in conformity with the societal normative
expectations regarding that person’s binary sex.

e ‘Medicalisation’ of wvariations of sex characteristics: The
combination of sex assigning and sex normalising treatment.

203 COUNCIL of EUROPE COMMITTEE ON BIOETHICS, “The Rights of Children in Biomedicine”,
<http://www.coe.int/en/web/bioethics/-/study-on-the-rights-of-children-in-biomedici-1>
(last visited 9 August 2017), p. 43. See in this regard also M. JONES, “Intersex Genital
Mutilation — A Western Version of FGM”, International Journal of Children’s Rights 2017, Vol.
25, p. 406; M. CARPENTER, “The ‘Normalisation’ of Intersex Bodies and ‘Othering’ of Intersex
Identities” in J.M. SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal Status of Intersex
Persons, Cambridge, Intersentia, 2018, p. 468. See also C. LOWRY, “Intersex in 2018:
Evaluating the Limitations of Informed Consent in Medical Malpractice Claims as a Vehicle
for Gender Justice”, Columbia Journal of Law and Social Problems 2018, Vol. 52, p. 328.
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Sex assigning/normalising treatment of persons with variations of sex
characteristics has also been embedded in societal heteronormativity?** and
rigid gender stereotypes.?®> For instance, the influential Committee on
Genetics of the American Academy of Pediatrics issued guidelines for the
treatment of children with variations of sex characteristics, containing a
number of factors that should be considered when determining the sex of a
new-born. Most notably, the guidelines refer to ‘fertility potential’ and
‘capacity for normal sexual function’, i.e. whether the genitals are capable of

penetrative heterosexual acts,?%

clearly reflecting the societal conflation
between sex, gender identity and sexuality.?%’ For instance, a genetic male
with an ‘inadequate’ penis (one that is incapable of penetrating a woman’s
vagina) is ‘turned into’ a female even if this means destroying his reproductive
capacity, while a genetic female who may be capable of reproduction, is
generally assigned the female sex to preserve this capacity regardless of the

appearance of the external genitalia.??® In other words, men are defined

2045, MONRO, D. CROCETTI, T. YEADON-LEE, F. GARLAND and M. TRAVIS, “Intersex, Variations
of Sex Characteristics, and DSD: The Need for Change”,
<http://eprints.hud.ac.uk/id/eprint/33535/> (last visited 6 November 2017), p. 17.

205 See infra p. 101. See in this regard HUMAN RIGHTS WATCH and INTERACT, “l want to be
like nature made me. Medically Unnecessary Surgeries on Intersex Children in the US”,
<https://www.hrw.org/news/2017/07/25/us-harmful-surgery-intersex-children> (last
visited 9 August 2017), p. 9. See also B. VANDERHORST, “Wither Lies the Self: Intersex and
Transgender Individuals and A Proposal for Brain-Based Legal Sex”, Harvard Law & Policy
Review 2015, Vol. 9, p. 256.

206 A, E. SILVER, “An Offer You Can’t Refuse: Coercing Consent to Surgery Through the
Medicalisation of Gender Identity”, Columbia Journal of Gender and Law 2013-14, Vol. 26, p.
491. This focus on external genitals has led authors to speak of the second half of the 20t
century of the ‘Age of the Genitals’ or the ‘Age of the Penis’ with regard to the decisive factor
for assigning a person’s ‘true’ sex. See A. KENNEDY, “Fixed at Birth: Medical and Legal
Erasures of Intersex Variations”, University of New South Wales Law Journal 2016, Vol. 39, p.
819. See also F. R. AMMATURO, European Sexual Citizenship. Human Rights, Bodies and
Identities, London, Palgrave, 2017, p. 85.

207 G. DAVIS, “The power in a name: diagnostic terminology and diverse experiences”,
Psychology and Sexuality 2014, Vol. 5, p. 17-18.

208 ) A. GREENBERG, “Defining Male and Female: Intersexuality and the Collision Between Law
and Biology”, Arizona Law Review 1999, Vol. 41, p. 271-272. See in this regard also M.
BLONDIN and C. BOUCHOUX, “Rapport d’Information fait au nom de la délégation aux droits
des femmes et a I'égalité des chances entre les hommes et les femmes sur les variations du
développement sexuel: lever un tabou, lutter contre la stigmatisation et les exclusions”,
<http://www.senat.fr/rap/r16-441/r16-441_mono.html> (last visited 21 June 2017), p. 34.
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based on their ability to penetrate females and women are defined based on
their ability to procreate.?? Other treatment goals include the reduction of
anxiety by enabling children to conform to gender norms and expectations,?'°
such as the ability and social need for boys to stand while urinating.?!! The
child is then to be raised in the gender identity that matches the assigned sex
based on cisnormative expectations.

The medical model of sex assigning/normalising treatment is heavily inspired
on the work of John MONEY, who believed that gender identity is learned,
rather than innate (nurture versus nature).?'? Indeed, MONEY’s influential
theory that gender identity is fluid or neutral until around eighteen months,
along with the argument that parental uncertainty as to the maleness or
femaleness of their child should be avoided through constructing genitals that
match the assigned sex, shaped the medical management of children born
with a variation of sex characteristics.?!® Especially during the twentieth
century, parents were usually advised not to make a premature
announcement about the infant’s sex and to refrain from discussing the

209 ) A. GREENBERG, “Defining Male and Female: Intersexuality and the Collision Between Law
and Biology”, Arizona Law Review 1999, Vol. 41, p. 269.

210 COUNCIL OF EUROPE COMMITTEE ON BIOETHICS, “The Rights of Children in Biomedicine”,
<http://www.coe.int/en/web/bioethics/-/study-on-the-rights-of-children-in-biomedici-1>
(last visited 9 August 2017), p. 42.

211 HUMAN RIGHTS WATCH and INTERACT, “l want to be like nature made me. Medically
Unnecessary Surgeries on Intersex Children in the us”,
<https://www.hrw.org/news/2017/07/25/us-harmful-surgery-intersex-children> (last
visited 9 August 2017), p. 8.

212 N, CALLENS, The past, the present, the future: genital treatment practices in disorders of
sex development under scrutiny, Ghent, University Press, 2014, p. 47. According to Money’s
‘optimal gender theory’, gender identity is not fixed in human beings, but develops around
the age of two. Up to that age, humans are largely gender neutral. A central determinate is
how children are reared, as long as the rearing does not clash with the visible anatomy. See
A. KENNEDY, “Fixed at Birth: Medical and Legal Erasures of Intersex Variations”, University of
New South Wales Law Journal 2016, Vol. 39, p. 818-819. See C. LOWRY, “Intersex in 2018:
Evaluating the Limitations of Informed Consent in Medical Malpractice Claims as a Vehicle
for Gender Justice”, Columbia Journal of Law and Social Problems 2018, Vol. 52, p. 326.

213 D, MACKENZIE, A. HUNTINGTON and J. A. GILMOUR, “The experiences of people with an
intersex condition: a journey from silence to voice”, Journal of Clinical Nursing 2009, Vol. 18,
p. 1776. See also N. CALLENS, J. MOTMANS, C. LONGMAN, “Redactionele inleiding
themanummer intersekse/DSD [Editorial introduction themed issue intersex/DSD]”,
Tijdschrift voor Seksuologie 2017, Vol. 41(2), p. 1.
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condition in order to avoid insistent questioning.?!* After the surgical
treatment, parents were advised to remain silent (or lie) about the condition,
in order to avoid negative consequences for the child’s self-image, the
development of a male or female gender identity and appropriate gender
expression, and heterosexual orientation.?!® After all, physicians believed that
variations of sex characteristics made people uncomfortable and that parents
would not be able to accept or bond with their children unless their condition
was ‘erased’.?%® According to GARLAND and DIAMOND, on the basis of this
medical policy, three interwoven ambitions were aspired: “(1) bring the
genital appearance in line with the assigned gender in order to facilitate the
acceptance of the child [...] in the social environment; (2) minimise the
occurrence of later body image problems and gender doubts of the child
through gender-appropriate-rearing; and (3) provide the capacity for penile-
vaginal intercourse in adulthood” .2’

Since the end of the 1990’s, this medical approach to sex
assigning/normalising treatment led to much criticism among people with
variations of sex characteristics and scholars, especially regarding the timing
and necessity of genital surgeries (calling them intersex genital mutilation),
the presumption of heterosexuality in treatment guidelines and the authority
of the medical science.?'® Activists and scholars see variations of sex

214 4, G. BEH and M. DIAMOND, “David Reimer’s Legacy: Limiting Parental Discretion”,
Cardozo Journal of Law & Gender 2005-06, Vol. 12(5), p. 16.

215 N. CALLENS, J. MOTMANS, C. LONGMAN, “Redactionele inleiding themanummer
intersekse/DSD [Editorial introduction themed issue intersex/DSD]”, Tijdschrift voor
Seksuologie 2017, Vol. 41(2), p. 2.

216 p. NEWCOMBE, “Blurred Lines — Intersexuality and the Law: An Annotated Bibliography”,
Law Library Journal 2017, Vol. 109(2), p. 223.

217 ). GARLAND and M. DIAMOND, “Evidence-based Reviews of Medical Interventions
Relative to the Gender Status of Children with Intersex Conditions and Differences of Sex
Development” in J.M. SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal Status of Intersex
Persons, Cambridge, Intersentia, 2018, p. 86.

218 G. DAVIS, “The power in a name: diagnostic terminology and diverse experiences”,
Psychology and Sexuality 2014, Vol. 5, p. 15-17; N. CALLENS, The past, the present, the future:
genital treatment practices in disorders of sex development under scrutiny, Ghent, University
Press, 2014, p. 239; N. CALLENS, J. MOTMANS, C. LONGMAN, “Redactionele inleiding
themanummer intersekse/DSD [Editorial introduction themed issue intersex/DSD]”,
Tijdschrift voor Seksuologie 2017, Vol. 41(2), p. 2. For a comprehensive overview of intersex
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characteristics and the problems that persons with variations of sex
characteristics face as a social, rather than medical issue.?’® Their claims have
been supported by documented stories of persons with variations of sex
characteristics that reveal trauma and pain, sometimes leading to self-
harming and suicidal behaviour.??’ In this regard, results of qualitative
interviews have indicated an awareness of ‘silence’ during childhood, but not
understanding the reasons for the silence and the experience of uncertainty
and a sense of being imperfect.??! Pervasive dishonesty among parents,
family and medical professionals about their condition, have left many
persons with variations of sex characteristics with feelings of confusion,
shame, guilt, and sometimes anger,??? next to condition related challenges
such as reduced fertility or reduced sexual pleasure.??> Medicalisation and
pathologisation of variations of sex characteristics maintain the idea of a
‘medical’ emergency, substituting a rubric of ‘social’ emergency and

activism, as well as the different strategies that activists pursue, see M. SUDAI, “Revisiting
the limits of professional autonomy: the intersex rights movement’s path to de-
medicalization”, Harvard Journal of Law & Gender 2018, Vol. 41, p. 1-54.

219 G. DAVIS, “’DSD is a perfectly fine term’: Reasserting medical authority through a shift in
intersex terminology” in P.J. McGann and D.J. Hutson (eds.), Sociology of diagnosis, Bingly,
Emerald, 2011, p. 155-182.

220 See COUNCIL OF EUROPE COMMISSIONER FOR HUMAN RIGHTS, “Human Rights and
intersex people”,
<https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&In
stranetlmage=2933521&SecMode=1&Docld=2367288&Usage=2> (last visited 14 December
2016), p. 20-21. See also C. LOWRY, “Intersex in 2018: Evaluating the Limitations of Informed
Consent in Medical Malpractice Claims as a Vehicle for Gender Justice”, Columbia Journal of
Law and Social Problems 2018, Vol. 52, p. 332.

221 D, MACKENZIE, A. HUNTINGTON and J. A. GILMOUR, “The experiences of people with an
intersex condition: a journey from silence to voice”, Journal of Clinical Nursing 2009, Vol. 18,
p. 1778.

222p, L. CLARK HOFMAN, “Male, Female and Other: How Science, Medicine and the Law Treat
the Intersexed, and the Implications for Sex-Dependent Law”, Tulane Journal of Law &
Sexuality 2012, Vol. 21, p. 7. See also NEDERLANDSE ORGANISATIE VOOR SEKSEDIVERSITEIT,
“Standpunten & Beleid. Sekse als continulim, zonder taboe en zonder sociale- of medische
stereotypering, voor 2025 [Opinions & Policy. Sex as continuum, without taboo and without
social or medical stereotying, before 2025]”, <http://nnid.nl/files/10/NNID-Standpunten-en-
Beleid-2013-2014-V1_0.pdf> (last visited 10 May 2017), p. 35

223 N, CALLENS, T. VAN DER GRIFT, M. COOLS, “Een holistisch zorgbeleid voor Differences of
Sex Development [Holistic health care for Differences of Sex Development]”, Tijdschrift voor
Seksuologie 2017, Vol. 41(2), p. 10.
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psychological health to justify physical intervention as close to birth as
possible.??* Nevertheless, studies of non-treated persons with variations of
sex characteristics provide evidence that they do not necessarily suffer from
the psychological harms assumed to follow from the lack of medical
intervention.??> On the other hand, there is no conclusive research showing
that early, deferrable surgery is helpful to the child with variations of sex
characteristics.??® Recent qualitative research based on interviews with
persons with variations of sex characteristics indicated that cosmetic genital
surgeries on children have no real certifiable benefit and instead often
contribute to long-term mental and physical health problems.??’

§2. Chicago Consensus and further evolutions

In 2005-06, the criticism of the medical model based on Money’s theory
prompted an international symposium in Chicago involving clinicians,
researchers and advocacy groups, which resulted in a consensus statement

224 E, REILLY, “Radical Tweak — Relocating the Power to Assign Sex. From Enforcer of
Differentiation to Facilitator of Inclusiveness: Revising the Response to Intersexuality”,
Cardozo Journal on Law & Gender 2005-06, Vol. 12, p. 303; D. MACKENZIE, A. HUNTINGTON
and J. A. GILMOUR, “The experiences of people with an intersex condition: a journey from
silence to voice”, Journal of Clinical Nursing 2009, Vol. 18, p. 1776. See in this regard also C.
GONZALEZ CABRERA, “The Role of International Human Rights Law in Mediating between the
Rights of Parents and Their Children Born with Intersex Traits in the United States”, William
and Mary Journal of Women and the Law 2018, Vol. 24, p. 459-511.

225 E, REILLY, “Radical Tweak — Relocating the Power to Assign Sex. From Enforcer of
Differentiation to Facilitator of Inclusiveness: Revising the Response to Intersexuality”,
Cardozo Journal on Law & Gender 2005-06, Vol. 12, p. 304; M. TRAVIS, “Accommodating
Intersexuality in European Union Anti-Discrimination Law”, European Law Journal 2015, Vol.
21, p. 182; S. KATYAL, “The Numerus Clausus of Sex”, The University of Chicago Law Review
2017, Vol. 84, p. 408.

226 HUMAN RIGHTS WATCH and INTERACT, “l want to be like nature made me. Medically
Unnecessary Surgeries on Intersex Children in the us”,
<https://www.hrw.org/news/2017/07/25/us-harmful-surgery-intersex-children> (last
visited 9 August 2017), p. 13. See also COUNCIL OF EUROPE COMMITTEE FOR BIOETHICS,
“The Rights of Children in Biomedicine”, <http://www.coe.int/en/web/bioethics/-/study-on-
the-rights-of-children-in-biomedici-1> (last visited 9 August 2017), p. 40. See also J.M.
SCHERPE, “The Legal Status of Intersex Persons: An Introduction” in J.M. SCHERPE, A. DUTTA
and T. HELMS (eds.), The Legal Status of Intersex Persons, Cambridge, Intersentia, 2018, p. 1.
227 M. TRAVIS and F. GARLAND, “Legislating Intersex Equality: Building the Resilience of
Intersex People through Law”, Legal Studies 2018, <https://doi.org/10.1017/Ist.2018.17>
(last visited 25 October 2018), p. 9.
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holding new guidelines (‘the Chicago Consensus’), that has remained the
benchmark for the medical management of variations of sex characteristics
until today.??® The recommendations and guidelines show a paradigm shift
from a medicalised to a multidisciplinary approach that includes non-medical
professionals, such as psychologists, social workers, and support groups.??°
Although the statement calls for more caution with regard to early genital
surgeries on children and represents the medical community’s retreat from
the belief that a child’s psychosexual development is determined by the
230

child’s genitalia and gender assigned by the child’s doctor and parents,**° it is

not clear how the recommendations are implemented in practice,?3! given

228 A, KENNEDY, “Fixed at Birth: Medical and Legal Erasures of Intersex Variations”, University
of New South Wales Law Journal 2016, Vol. 39, p. 820.

229 C, STREULI e.a., “Shaping Parents: Impact of Contrasting Professional Counseling on
Parents’ Decision Making for Children with Disorders of Sex Development”, Journal of Sexual
Medicine 2013, Vol. 10, p. 1957.

230 R, L. WHITE, “Preferred Private Parts: Importing Intersex Autonomy for M.C. v. Aaronson”,
Fordham International Law Journal 2014, Vol. 37, p. 789. See also AMNESTY INTERNATIONAL,
“First, do no harm. Ensuring the rights of children with variations of sex characteristics in
Denmark and Germany”,
<https://www.amnesty.org/en/documents/eur01/6086/2017/en/> (last visited 11 May
2017), p. 18. See also M. BLONDIN and C. BOUCHOUX, “Rapport d’Information fait au nom
de la délégation aux droits des femmes et a I'égalité des chances entre les hommes et les
femmes sur les variations du développement sexuel: lever un tabou, lutter contre la
stigmatisation et les exclusions”, <http://www.senat.fr/rap/r16-441/r16-441_mono.html>
(last visited 21 June 2017), p. 44.

231 See M. BLONDON and C. BOUCHOUX, “Rapport d’information fait au nom de la délégation
aux droits des femmes et a I'égalité des chances entre les hommes et les femmes sur les
variations du développement sexuel: lever un tabou, lutter contre la stigmatisation et les
exclusions”, <http://www.senat.fr/rap/r16-441/r16-441_mono.html> (last visited 22 June
2017), p. 48. See also COUNCIL OF EUROPE COMMITTEE ON BIOETHICS, “The Rights of
Children in Biomedicine”, <http://www.coe.int/en/web/bioethics/-/study-on-the-rights-of-
children-in-biomedici-1> (last visited 9 August 2017), p. 42. See also N. CALLENS, C.
LONGMAN and J. MOTMANS, “Terminologie en zorgdiscours m.b.t. Differences of Sex
Development (DSD)/Intersekse in Belgié [Terminology and care discourse concerning
Differences of Sex Development (DSD)/Intersex in Belgium]”, Staatssecretariaat voor Gelijke
Kansen, 2016, p. 20. See also J. GARLAND and M. DIAMOND, “Evidence-based Reviews of
Medical Interventions Relative to the Gender Status of Children with Intersex Conditions and
Differences of Sex Development” in J.M. SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal
Status of Intersex Persons, Cambridge, Intersentia, 2018, p. 87.
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the lack of comprehensive and adequate data.?*? The consensus also did not
problematise the assumed necessity of assigning a binary sex/gender to every
child after birth.233 In this regard, after the coming out of Hanne Gaby Odiele,
reactions from the Belgian medical world concerning the prevalence of sex
assigning/normalising treatment indicated that invasive operations of young
children presently occur less than before.??* The same reactions also
indicated that parents, and therefore not medical professionals or the
children concerned, often request early treatment, given the social pressure
to have children that comply with the sex/gender binary.?3> Given the lack of
official data, it is assumed that sex assigning/normalising treatment still
occurs all around the world, despite positive developments in care
programmes.?3® Indeed, a 2017 qualitative study by Human Rights Watch and

2325 MONRO, D. CROCETTI, T. YEADON-LEE, F. GARLAND and M. TRAVIS, “Intersex, Variations
of Sex Characteristics, and DSD: The Need for Change”,
<http://eprints.hud.ac.uk/id/eprint/33535/> (last visited 6 November 2017), p. 26.

233 C, LOWRY, “Intersex in 2018: Evaluating the Limitations of Informed Consent in Medical
Malpractice Claims as a Vehicle for Gender Justice”, Columbia Journal of Law and Social
Problems 2018, Vol. 52, p. 329-330.

234 See <http://deredactie.be/cm/vrtnieuws/wetenschap/1.2873456> (last visited 25 January
2017). This finding can also be deduced from recent research (2017) of N. CALLENS et al.,
even though it is also not conclusive about the prevalence of sex assigning/normalising
treatment during the early childhood of children with variations of sex characteristics. It
predominantly points out the necessity of an interdisciplinary approach regarding the
information provided to (parents of) persons with variations of sex characteristics and the
gaps in current policy regarding psychological support. See N. CALLENS, T. C. VAN DER GRIFT,
M. COOLS, “Een holistisch zorgbeleid voor Differences of Sex Development [Holistic health
care for Differences of Sex Development]”, Tijdschrift voor Seksuologie 2017, Vol. 41(2). The
same conclusion can be found in the recent information report of the French Senate, which
highlights the increased prenatal diagnostics, information supply, support and preparation of
persons with variations of sex characteristics and their families. However, the report does
not necessarily indicate a significant move towards deferral of medical treatment until the
person concerned can provide personal informed consent.

235 See in this regard also M. BLONDIN and C. BOUCHOUX, “Rapport d’Information fait au
nom de la délégation aux droits des femmes et a I'égalité des chances entre les hommes et
les femmes sur les variations du développement sexuel: lever un tabou, lutter contre la
stigmatisation et les exclusions”, <http://www.senat.fr/rap/r16-441/r16-441_mono.html>
(last visited 22 June 2017), p. 51.

236 M. COOLS, M. SIMMONDS, S. ELFORD, J. GORTER, S.FAISAL AHMED, F. D’ALBERTON, A.
SPRINGER, O. HIORT, “Response to the Council of Europe Human Rights Commissioner’s Issue
Paper on Human Rights and Intersex People”, Journal of European Urology 2016, p. 408. See
in this regard also P. NEWCOMBE, “Blurred Lines — Intersexuality and the Law: An Annotated
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InterAct concerning the treatment of persons with variations of sex
characteristics in the US, indicates that, despite a positive trend, too many
medical practitioners still advise surgery or conduct surgeries on infants and
young children, citing lack of data on the outcomes for children who do not

undergo surgery.?3’

The consensus statement also introduced new medical terminology to deal
with variations of sex characteristics, i.e. Disorders of Sex Development
(DSD).?38 By referring to variations of sex development as ‘disorders’, the
medical world again pathologised the individuals concerned and affirmed the
binary approach to the concept of ‘sex’.?3° Accordingly, the new terminology
was met with criticism and doubt among scholars in different scientific
fields.?*° Empirical research has also shown that the DSD terminology is not
uniformly accepted by those whose bodies the terminology describes, even
though it has become very familiar and sometimes even unavoidable.?*!
Moreover, the diagnosis of ‘gender dysphoria’ in the fifth edition of the
Diagnostic and Statistical Manual of Mental Disorders (DSM-V) defined DSD

Bibliography”, Law Library Journal 2017, Vol. 109(2), p. 225. See in this regard also HUMAN
RIGHTS WATCH and INTERACT, “l want to be like nature made me. Medically Unnecessary
Surgeries on Intersex Children in the US”, <https://www.hrw.org/news/2017/07/25/us-
harmful-surgery-intersex-children> (last visited 9 August 2017), p. 8. See in this regard also S.
MONRO, D. CROCETTI, T. YEADON-LEE, F. GARLAND and M. TRAVIS, “Intersex, Variations of
Sex Characteristics, and DSD: The Need for Change”,
<http://eprints.hud.ac.uk/id/eprint/33535/> (last visited 6 November 2017), p. 10-15 and M.
CARPENTER, “The ‘Normalisation’ of Intersex Bodies and ‘Othering’ of Intersex Identities” in
J.M. SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal Status of Intersex Persons,
Cambridge, Intersentia, 2018, p. 469.

27 HUMAN RIGHTS WATCH and INTERACT, “l want to be like nature made me. Medically
Unnecessary Surgeries on Intersex Children in the us”,
<https://www.hrw.org/news/2017/07/25/us-harmful-surgery-intersex-children> (last
visited 9 August 2017), p. 13.

238 The umbrella term ‘Disorders of Sex Development’ was introduced by the Lawson Wilkins
Pediatric Endocrine Society (LWPES) and the European Society for Paediatric Endocrinology
(ESPE).

239 See J.M. SCHERPE, “The Legal Status of Intersex Persons: An Introduction” in J.M.
SCHERPE, A. DUTTA, T. HELMS (eds.), The Legal Status of Intersex Persons, Cambridge,
Intersentia, 2018, p. 2-3.

240 See G. DAVIS, “The power in a name: diagnostic terminology and diverse experiences”,
Psychology and Sexuality 2014, Vol. 5, p. 16.

241 |bid., p. 24.
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as a specifier of gender dysphoria.?*? However, this diagnosis does not take
into account that the criteria for gender dysphoria do not apply to individuals
with variations of sex characteristics, because they fail to take into account
the irreducible difference between medically and non-medically assigned sex,
and between non-consensual and consensual medical treatments
respectively.?*®* KRAUS referred to this conflation as “the transsexualising of
the gender ‘problems’ in individuals with variations of sex characteristics,
regardless of their distinctive medical histories”,?** suggesting that something
is ‘wrong’ with the person concerned. While persons with variations of sex
characteristics and transgender persons can face common issues concerning
their gender and sex,?* the terms ‘variations of sex characteristics and

242 C. KRAUS, “Classifying Intersex in DSM-5: Critical Reflections on Gender Dysphoria”,
Archives Sexual Behaviour 2015, Vol. 44, p. 1147.

23 |bid.,, p. 1161. See in this regard also NEDERLANDSE ORGANISATIE VOOR
SEKSEDIVERSITEIT, “Standpunten & Beleid. Sekse als continuiim, zonder taboe en zonder
sociale- of medische stereotypering, voor 2025 [Opinions & Policy. Sex as continuum, without
taboo and without social or medical stereotying, before 2025]”,
<http://nnid.nl/files/10/NNID-Standpunten-en-Beleid-2013-2014-V1_0.pdf> (last visited 10
May 2017), p. 46. See in this regard also P. DUNNE, “Towards Trans and Intersex Equality:
Conflict or Complementarity?” in J.M. SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal
Status of Intersex Persons, Cambridge, Intersentia, 2018, p. 222.

244 C. KRAUS, “Classifying Intersex in DSM-5: Critical Reflections on Gender Dysphoria”,
Archives Sexual Behaviour 2015, Vol. 44, p. 1157. In other words: “Transsexual people seek
the help of a doctor to have their body changed. Intersex people seek help to get rid of the
doctor who changed their body”. See NEDERLANDSE ORGANISATIE VOOR SEKSEDIVERSITEIT,
“Standpunten & Beleid. Sekse als continulim, zonder taboe en zonder sociale- of medische
stereotypering, voor 2025 [Opinions & Policy. Sex as continuum, without taboo and without
social or medical stereotying, before 2025]”, <http://nnid.nl/files/10/NNID-Standpunten-en-
Beleid-2013-2014-V1_0.pdf> (last visited 10 May 2017), p. 46. See in this sense also D.C.
GHATTAS, “Standing Up for the Human Rights of Intersex People” in J.M. SCHERPE, A. DUTTA
and T. HELMS (eds.), The Legal Status of Intersex Persons, Cambridge, Intersentia, 2018, p.
436.

245 |n this regard, it is important to point out that gender dysphoria with persons with
variations of sex characteristics can take other forms than with transgender persons. Indeed,
even when they do not reject the sex/gender assigned to them at birth, persons with
variations of sex characteristics whose bodies, expression, or interests do not comply with
society’s rigid gender stereotypes might experience psychological problems (often due to a
feeling of being not male or female ‘enough’). See N. CALLENS, C. LONGMAN and J.
MOTMANS, “Intersekse/DSD in Vlaanderen [Intersex/DSD in Flanders]”,
<http://www.gelijkekansen.be/Portals/GelijkeKansen/Documents/Samenvatting%20rappor
1%20intersekse%20dsd%20VIaanderen.pdf> (last visited 23 August 2018), p. 23.
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‘transgender’ are not interchangeable.?*® Moreover, by suggesting a mental
disorder when people with variations of sex characteristics reject, at an older
age, their sex assignment at birth or during childhood, the diagnosis leads to
the formal pathologisation of bodily diversity and the increased risk of

stigma.?*’

The introduction of the DSD terminology did not appease the tension
between the different approaches to variations of sex characteristics, even
within the group concerned.?*® Indeed, many of the persons with variations
of sex characteristics do not identify with the term ‘intersex’, or do not
consider that they have a condition which impacts on their sexuality or gender
identity.?*® After all, as mentioned above, persons with variations of sex
characteristics who develop a gender identity that conforms with the binary
‘m/f’, might have the legitimate wish of alignment between their body and
gender identity along the line of social expectations. On the other hand,
activists continue to criticise the emphasis in society on the medical approach
to and the pathologisation of variations of sex characteristics,?>® which is

246 R, L. WHITE, “Preferred Private Parts: Importing Intersex Autonomy for M.C. v. Aaronson”,
Fordham International Law Journal 2014, Vol. 37, p. 779. See in this regard also
NEDERLANDSE ORGANISATIE VOOR SEKSEDIVERSITEIT, “Standpunten & Beleid. Sekse als
continulim, zonder taboe en zonder sociale- of medische stereotypering, voor 2025 [Opinions
& Policy. Sex as continuum, without taboo and without social or medical stereotying, before
2025)”, <http://nnid.nl/files/10/NNID-Standpunten-en-Beleid-2013-2014-V1_0.pdf> (last
visited 10 May 2017), p. 45.

247 \W. O’BRIEN, “Can International Human Rights Law Accommodate Bodily Diversity?”,
Human Rights Law Review 2015, Vol. 15, p. 16; C. KRAUS, “Classifying Intersex in DSM-5:
Critical Reflections on Gender Dysphoria”, Archives Sexual Behaviour 2015, Vol. 44, p. 1156.
248 See also NEDERLANDSE ORGANISATIE VOOR SEKSEDIVERSITEIT, “Standpunten & Beleid.
Sekse als continulim, zonder taboe en zonder sociale- of medische stereotypering, voor 2025
[Opinions & Policy. Sex as continuum, without taboo and without social or medical
stereotying, before 2025]”, <http://nnid.nl/files/10/NNID-Standpunten-en-Beleid-2013-
2014-V1_0.pdf> (last visited 9 May 2017), p. 17.

249 E. MCDONALD, “Intersex People in Aotearoa New Zealand: The Challenges for Law and
Social Policy. Part I: Critiquing Gender Normalising Surgery”, Victoria University Wellington
Law Review 2015, Vol. 46, p. 709.

250 Even supporters of the term ‘DSD’ acknowledge that it holds a connotation of
medicalisation. See NEDERLANDSE ORGANISATIE VOOR SEKSEDIVERSITEIT, “Standpunten &
Beleid. Sekse als continuiim, zonder taboe en zonder sociale- of medische stereotypering,
voor 2025 [Opinions & Policy. Sex as continuum, without taboo and without social or medical
stereotying, before 2025]”, <http://nnid.nl/files/10/NNID-Standpunten-en-Beleid-2013-
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reflected in the term ‘Disorders of Sex Development’, and the desirability of
sex assighment at birth through medical treatment.?>! They claim that the
shift to ‘DSD’ reinstitutionalised medical power to delineate and silence those
marked by the diagnosis.?®?> The terms ‘intersex’, ‘Divergence of Sex
Development’ or ‘Differences of Sex Development’ have been proposed by
activists instead, underlying one of their central tenets: unusual anatomy
does not inevitably require surgical or hormonal correction.?>® While results
between studies differ, it can be noted that persons who prefer ‘intersex’
often use the term to express a social identity that challenges society’s binary
cisnormativity.?>* People who make use of the term ‘DSD’ or the condition-
specific diagnostic term, are more likely to question their gendered self, which
may lead to problems of self-acceptance and self-confidence.?>® In essence,
intersex activists form a human rights movement that is founded on the
assumption that people with variations of sex characteristics should not be
oppressed because their bodies do not fit social norms regarding the

2014-V1_0.pdf> (last visited 10 May 2017), p. 71. See also AMNESTY INTERNATIONAL, “First,
do no harm. Ensuring the rights of children with variations of sex characteristics in Denmark
and Germany”, <https://www.amnesty.org/en/documents/eur01/6086/2017/en/> (last
visited 11 May 2017), p. 18; and N. CALLENS, J. MOTMANS, C. LONGMAN, “Redactionele
inleiding themanummer intersekse/DSD [Editorial introduction themed issue intersex/DSD]”,
Tijdschrift voor Seksuologie 2017, Vol. 41(2), p. 2.

251 N, CALLENS, C. LONGMAN and J. MOTMANS, “Intersekse/DSD in Vlaanderen
[Intersex/DSD in Flanders]”,
<http://www.gelijkekansen.be/Portals/GelijkeKansen/Documents/Samenvatting%20rappor
t%20intersekse%20dsd%20VIaanderen.pdf> (last visited 23 August 2018), p. 8.

252 COUNCIL OF EUROPE COMMISSIONER FOR HUMAN RIGHTS, “Human Rights and intersex
people”,
>https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&In
stranetlmage=2933521&SecMode=1&Docld=2367288&Usage=2> (last visited 14 December
2016), p. 22.

253 N. CALLENS, The past, the present, the future: genital treatment practices in disorders of
sex development under scrutiny, Ghent, University Press, 2014, p. 29.

254 N. CALLENS, C. LONGMAN and J. MOTMANS, “Intersekse/DSD in Vlaanderen
[Intersex/DSD in Flanders]”,
<http://www.gelijkekansen.be/Portals/GelijkeKansen/Documents/Samenvatting%20rappor
t1%20intersekse%20dsd%20VIaanderen.pdf> (last visited 23 August 2018), p. 18.

255 |bid., p. 18.
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‘male’/'female’ binary.?>® They point out that persons with variations of sex
characteristics face interphobia, both at an institutional and social level.?*” In
this regard, thirty intersex activist organisations from multiple regions
worldwide came together in Valetta in 2013 to draft the so-called ‘Malta
Declaration’, which demands to end discrimination against intersex people
and to ensure the right of bodily integrity, physical autonomy and self-
determination.?*® This urge was repeated by European intersex activists in the
‘Vienna Statement’ of 2017, which noted that more than fifty human rights
bodies worldwide have called on governments, policy makers and
stakeholders to end human rights violations suffered by persons with
variations of sex characteristics, such as sex assigning/normalising
treatment.?>°

In conclusion, it is important to point out that to date there is no scientifically
correct overall picture of whether and how aspects of variations of sex
characteristics (medical condition specific aspects, gender assignment, sex
assigning/normalising treatment, and reactions from the social environment)
affect the health and well-being of persons with variations of sex
characteristics.?®° Indeed, a 2016 interdisciplinary update to the Chicago

256 N, CALLENS, The past, the present, the future: genital treatment practices in disorders of
sex development under scrutiny, Ghent, University Press, 2014, p. 240.

2575, AGIUS and C. TOBLER, “Trans and intersex people. Discrimination on the grounds of sex,
gender identity and gender expression”, <http://www.teni.ie/attachments/35bf473d-1459-
4baa-8f55-56f80cfe858a.PDF> (last visited 23 March 2017), p. 13.

258 The full Malta Declaration can be found here: <https://oiieurope.org/malta-declaration/>
(last visited 11 May 2017).

29 See <https://oiieurope.org/statement-1st-european-intersex-community-event-vienna-
30st-31st-march-2017/> (last visited 9 August 2017).

260 ). VAN LISDONK, “Leven met intersekse/DSD. Een verkennend onderzoek naar de
leefsituatie van personen met intersekse/DSD [Living with intersex/DSD. A preliminary
research of the living conditions of persons with intersex/DSD]”,
<https://www.scp.nl/Publicaties/Alle_publicaties/Publicaties_2014/Leven_met_intersekse_
DSD> (last visited 25 January 2017), p. 44. See also M. BLONDIN and C. BOUCHOUYX, “Rapport
d’Information fait au nom de la délégation aux droits des femmes et a I'égalité des chances
entre les hommes et les femmes sur les variations du développement sexuel: lever un tabou,
lutter contre la stigmatisation et les exclusions”, <http://www.senat.fr/rap/r16-441/r16-
441 _mono.html> (last visited 21 June 2017), p. 25. See also P. NEWCOMBE, “Blurred Lines —
Intersexuality and the Law: An Annotated Bibliography”, Law Library Journal 2017, Vol.
109(2), p. 224. See also COUNCIL OF EUROPE COMMITTEE ON BIOETHICS, “The Rights of
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Consensus affirmed that “timing, choice of the individual and irreversibility of
surgical procedures are sources of concerns. There is no evidence regarding
the impact of surgically treated or non-treated DSDs during childhood for the
individual, the parents, society or the risk of stigmatization”.2%! On the other
hand, a 2017 French study on the psychological health of children with
variations in genitalia who did not (have to) undergo sex
assigning/normalising surgery indicated highly positive outcomes.?®?
Although the 2016 Chicago Consensus noted that physicians should be aware
that there has been a movement in recent years among legal and human
rights bodies to increasingly emphasise the importance of maintaining the
patient autonomy,?®® it did not recommend a cessation of sex
assigning/normalising treatment on children with variations of sex
characteristics.?®* Moreover, expert statements have neither sufficiently
addressed the scientific uncertainty concerning the criteria for sex/gender
assighnment — and their respective weight —, nor the legal implications of

Children in Biomedicine”, <http://www.coe.int/en/web/bioethics/-/study-on-the-rights-of-
children-in-biomedici-1> (last visited 9 August 2017), p. 43.

261 p_ A, LEE e.a., “Global Disorders of Sex Development, Update since 2006: Perceptions,
Approach and Care”, Hormone Research in Paediatrics 2016, Vol. 85, p. 176. See in this regard
also J. GARLAND and M. DIAMOND, “Evidence-based Reviews of Medical Interventions to the
Gender Status of Children with Intersex Conditions and Differences of Sex Development” in
J.M. SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal Status of Intersex Persons,
Cambridge, Intersentia, 2018, p. 82-84; M. CARPENTER, “The ‘Normalisation’ of Intersex
Bodies and ‘Othering’ of Intersex Identities” in J.M. SCHERPE, A. DUTTA and T. HELMS (eds.),
The Legal Status of Intersex Persons, Cambridge, Intersentia, 2018, p. 458. See also C. LOWRY,
“Intersex in 2018: Evaluating the Limitations of Informed Consent in Medical Malpractice
Claims as a Vehicle for Gender Justice”, Columbia Journal of Law and Social Problems 2018,
Vol. 52, p. 339-340.

262 p. BOUGNERES, C. BOUVATTIER, M. CARTIGNY and L. MICHALA, “Deferring surgical of
ambiguous genitalia into adolescence in girls with 21-hydroxylase deficiency: a feasibility
study”, International Journal of Pediatric Endocrinology 2017, p. 7.

263 p A, LEE e.a., “Global Disorders of Sex Development, Update since 2006: Perceptions,
Approach and Care”, Hormone Research in Paediatrics 2016, Vol. 85, p. 169-170. See also P.
NEWCOMBE, “Blurred Lines — Intersexuality and the Law: An Annotated Bibliography”, Law
Library Journal 2017, Vol. 109(2), p. 224.

264 In 2017, three former US Surgeons-General issued a statement calling for a moratorium
on non-consensual, deferrable surgeries on children with variations of sex characteristics,
based on the simple fact that research does not support the practice of cosmetic infant
genitoplasty. See <http://www.palmcenter.org/publication/re-thinking-genital-surgeries-
intersex-infants/> (last visited 9 August 2017).

90


http://www.coe.int/en/web/bioethics/-/study-on-the-rights-of-children-in-biomedici-1
http://www.coe.int/en/web/bioethics/-/study-on-the-rights-of-children-in-biomedici-1
http://www.palmcenter.org/publication/re-thinking-genital-surgeries-intersex-infants/
http://www.palmcenter.org/publication/re-thinking-genital-surgeries-intersex-infants/

Chapter Il. Terminology and framework

wrongful assignment or the non-consensual medical interventions to
reinforce such assignment.?®> Nevertheless, even if medical professionals
would become able to accurately predict the gender identity of all new-born
children, one would still have to question whether irreparably transforming a
person’s body without their meaningful knowledge or consent could be
legally acceptable.?6®

B. Sexual orientation — Heteronormativity
I. Sexual orientation

Sexual orientation is integral to a person’s most intimate characteristics and
— for most people — personal identity.?®’ It does not necessarily bear any
relation to the biological sex or the gender identity of an individual, but rather
to a person’s sexuality.?®® The Preamble to the Yogyakarta Principles defines
‘sexual orientation’ as “each person’s capacity for profound emotional,
affectional and sexual attraction to, and intimate and sexual relations with,
individuals of a different gender or the same gender or more than one

gender” .26°

265 ] GARLAND and M. DIAMOND, “Evidence-based Reviews of Medical Interventions
Relative to the Gender Status of Children with Intersex Conditions and Differences of Sex
Development” in J.M. SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal Status of Intersex
Persons, Cambridge, Intersentia, 2018, p. 84.

266 p. DUNNE, “Towards Trans and Intersex Equality: Conflict or Complementarity?” in J.M.
SCHERPE, A. DUTTA and T. HELMS (eds.), The Legal Status of Intersex Persons, Cambridge,
Intersentia, 2018, p. 223.

267 OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS, “Fact sheet. LGBT Rights:
Frequently Asked Questions”, <https://www.unfe.org/system/unfe-7-UN_Fact_Sheets_v6_-
_FAQ.pdf> (last visited 7 November 2016).

268 E_ PICARRA and C. VISSER, “Victor, Victoria or V? A constitutional perspective on
transsexuality and transgenderism”, South African Journal on Human Rights 2012, Vol. 28, p.
510.

269 preamble Yogyakarta Principles, <http://www.yogyakartaprinciples.org/preambule/>
(last visited 7 November 2016).
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‘Sexual orientation’: Each person’s capacity for profound emotional,
affectional and sexual attraction to, and intimate and sexual relations
with, individuals of a different gender or the same gender or more than

one gender.

The Yogyakarta Principles describe sexual orientation in a broad manner.
They refer to both internal feelings and external conduct, and make
abstraction of terms such as ‘heterosexual’, ‘homosexual’, ‘bisexual’,
‘pansexual’ or ‘asexual’. According to these categories, which are clearly
founded on a normative binary conceptualisation of sex/gender, people are
either:

e Heterosexual: sexual attraction to members of the opposite of one’s
own sex/gender;

e Homosexual: sexual attraction to members of one’s own sex/gender;

e Bisexual: sexual attraction to both members of one’s own sex or
members of the opposite of one’s own biological sex/gender;

e Pansexual: sexual attraction to persons regardless of their biological
sex or gender identity;

e Asexual: no sexual attraction.2’°

Whereas in today’s society, ‘sexual orientation’ is measured chiefly by the
sex/gender of the object(s) of one’s sexual desires, in much of Western
history an important axis of sexual orientation was instead that of being
sexually active/passive or penetrative/receptive: (only) passivity in a male

270 |t js still questioned in the literature whether ‘asexuality’ could be seen as a category of
sexual orientation, considering the definition of ‘sexual orientation’ as the capacity for sexual
attraction to other persons. An argument in favour of asexuality as a distinct category of
sexual orientation is the finding that there appears to be a group of individuals who describe
themselves as asexual or who report no subjective, psychological attraction to others.
However, some scholars see the experience of genital sexual arousal in individuals, regardless
of their subjective feelings, as a measure of sexual orientation. See E. VAN HOUDENHOVE, L.
GlIS, G. T’'SJOEN, P. ENZLIN, “Asexuality: A Multidimensional Approach”, Journal of Sex
Research 2015, Vol. 52(6), p. 671.
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was seen as effeminate and led to one being considered homosexual.?’! This
conceptualisation of homosexuality can be attributed to the conflation in
society between gender identity, gender roles and sexual orientation.?”?

Research has shown that human sexuality and sexual preferences are as
varied and numerous as there are individual personalities.?’®> Sexual
attractions can therefore fall within one or more ‘traditional’ sexual
orientation categories,?’* or could not be categorical at all. Sexual orientation
thus exists along a continuum.?’> Moreover, considering that recent scientific
understandings have shown that the social constructs of ‘sex’ and ‘gender
identity’ cannot be understood in terms of a binary of ‘male’ and ‘female’,?’®
it can be questioned whether these categories could be used at all.?’” Indeed,
in the case of gay and lesbian persons, one desires a person of the same
sex/gender; but what exactly is the same??’® For instance, ‘sex’ is the
combination of genitals, chromosomes, gonads and hormones, which could
vary between sexual partners.?”?

As mentioned above, according to the Yogyakarta Principles ‘sexual
orientation’ not only refers to one’s (capacity for) sexual attraction and
conduct, but also to one’s (capacity for) profound emotional attraction and

271 M. A. CASE, “Disaggregating Gender from Sex and Sexual Orientation: the Effeminate Man
in the Law and Feminist Jurisprudence”, The Yale Law Journal 1995, Vol. 105(1), p. 14.

272 See infra p. 123.

273 E. PICARRA and C. VISSER, “Victor, Victoria or V? A constitutional perspective on
transsexuality and transgenderism”, South African Journal on Human Rights 2012, Vol. 28, p.
510. See also I. Y. NUGRAHA, “The compatibility of sexual orientation change efforts with
international human rights law”, Netherlands Quarterly of Human Rights 2017,
<https://doi.org/10.1177%2F0924015917724654> (last visited 18 January 2019), p. 5.

274 E. PICARRA and C. VISSER, “Victor, Victoria or V? A constitutional perspective on
transsexuality and transgenderism”, South African Journal on Human Rights 2012, Vol. 28, p.
512.

275 R.C. SAVIN-WILLIAMS and Z. VRANGALOVA, “Mostly heterosexual as a distinct sexual
orientation group: A systematic review of the empirical evidence”, Developmental Review
2013, Vol. 33, p. 58-88.

276 See supra p. 66

277 See also infra p. 128.

278 p, CURRAH, “Defending Genders: Sex and Gender Non-Conformity in the Civil Rights
Strategies of Sexual Minorities”, Hastings Law Journal 1996-97, Vol. 48, p. 1381.

279 |bid., p. 1381.
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intimate relations.?8? This description is shared with the influential American
Psychological Association and the American Psychiatric Association:

“Sexual orientation is integrally linked to the intimate personal
relationships that human beings form with others to meet their
deeply felt needs for love, attachment and intimacy. In addition to
sexual behaviour, these bonds encompass nonsexual physical
affection between partners, shared goals and values, mutual
support and ongoing commitment. Consequently, sexual
orientation is not merely a personal characteristic that can be
defined in isolation. Rather, one’s sexual orientation defines the
universe of persons with whom one is likely to find the satisfying
and fulfilling relationships that, for many individuals, compromise
an essential component of personal identity.”?8?

For queer legal theorist VALDES, ‘sexual orientation’ denotes the apparent or
actual inclination(s) of sexual or affectional interests or desires among
humans, and is part of the broader term of ‘sexuality’ which also
encompasses sexual conduct.?8? Other authors from social sciences have also
put a strong emphasis on sexual attraction — rather than on overt sexual
behavior — in their conceptualisation of sexual orientation.?®®> However,
sexual self-identification is the most widely used method to assess sexual
orientation.?84 Given its focus on personal autonomy, this thesis also makes
use of self-identification as the decisive indicator for a person’s sexual

orientation.

280 See also E. HEINZE, Sexual Orientation: A Human Right, Dordrecht, Martinus Nijhoff
Publishers, 1995, p. 59-60.

L N, LEVIT, “Theorizing and litigating the rights of sexual minorities”, Columbia Journal of
Gender and Law 2010, Vol. 19, p. 37.

282 £ VALDES, “Foreword. Notes on the ‘Conflation’”, California Law Review 1995, Vol. 83:1,
p. 23.

283 £ VAN HOUDENHOVE, L. GlIS, G. T’SIOEN, P. ENZLIN, “Asexuality: A Multidimensional
Approach”, Journal of Sex Research 2015, Vol. 52(6), p. 670.

284 |bid. p. 670.
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II. Heteronormativity

Negative feelings towards non-heterosexual persons and their expected
behaviour are rooted in societal heteronormativity, i.e. the institutions,
structure of understanding and practical orientations that make
heterosexuality seem not only coherent, but also privileged.?®>
Heteronormativity (or normative heterosexuality)?® refers to the naturalness
of heterosexuality in society.??” Homosexuality, bisexuality and other forms
of sexuality are regarded as unnatural and abnormal expressions of one’s
sexual identity. Indeed, heterosexuality is all around us, yet often invisible:
from depictions of straight couples in movies, advertisements, songs, novels,
textbooks, on television, to rites of adult passage, like dances and first
dates.?® Its naturalness is enforced by punitive rules (social, familial and legal)
that force us to conform to hegemonic, heterosexual standards for identity.?8
The heteronormative standard thus acts as a sort of ‘natural law’ of
sexuality.?®® From birth, children are inundated with implicit and explicit
messages that reinforce heterosexuality as both natural and good.?*! In that
regard, it is important to recognise that ‘sexual orientation’ is a relational

285 A DEWAELE, N. COX, W. VAN DEN BERGHE and J. VINCKE, De maatschappelijke positie van
holebi’s en hun sociale netwerken: over vriendschap en andere bloedbanden [The societal
status of LGB persons and their social networks: on friendship and other bloodbands],
Antwerp/Hasselt, Policy Research Centre on Equality Policies, 2006.

286 E. HEINZE, Sexual Orientation: A Human Right, Dordrecht, Martinus Nijhoff Publishers,
1995, p. 33.

287 |, WESTBROOK and K. SCHILT, “Doing gender, determining gender: Transgender People,
Gender Panics, and the Maintenance of the Sex/Gender/Sexuality System”, Gender & Society
2014, Vol. 28(1), p. 37. See also M. TRAVIS, “The Vulnerability of Heterosexuality: Consent,
Gender Deception and Embodiment”, Social & Legal Studies 2018, p. 14.

288 | A. BOSO, “Acting Gay, Acting Straight: Sexual Orientation Stereotyping”, Tennessee Law
Review 2016, Vol. 83, p. 614.

289 A R. REEVES, “Sexual identity as a fundamental human right”, Buffalo Human Rights Law
Review 2009, Vol. 15, p. 223.

2% J T, WEISS, “The Gender Caste System: Identity, Privacy, and Heteronormativity”, Law &
Sexuality: A Review of Lesbian, Gay, Bisexual and Transgender Legal Issues 2001, Vol. 10, p.
124.

21|, A. BOSO, “Acting Gay, Acting Straight: Sexual Orientation Stereotyping”, Tennessee Law
Review 2016, Vol. 83, p. 614.
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concept: ‘gay’ has little meaning independent of ‘straight’, and because of

heterosexuality’s dominance, ‘gay’ tends to be what ‘straight’ does not.?°?

‘Heteronormativity’: The institutions, structure of understanding and
practical orientations that make heterosexuality seem not only coherent,
but also privileged.

Societal heteronormativity in some cases leads to so-called minority stress

among non-conforming individuals. MEYER distinguishes three stressors that

non-heterosexual persons face:

Internalised homonegativity: people grow up in a predominant
heteronormative society that conveys negative attitudes towards
‘deviant” sexual orientations and conduct. When non-conforming
persons realise their sexual orientation and question their presumed
heterosexuality, the possibility arises that they apply the
homonegative feelings on themselves, leading to emotional stress;
Stigma consciousness and expectation of homonegativity: Non-
conforming persons expect to a certain extent to be stigmatised and
treated in accordance with various stereotypes and homonegativity,
leading to adjustments in their behaviour and appearance;

Real experiences of negativity, hostility and aggression: these real
experiences are — contrary to the first two concepts — external
stressors. Experiences of aggression or hostility of course also
negatively influence levels of internalised homonegativity and stigma

consciousness.2?3

292 |pid., p. 617.

293 | H. MEYER, “Prejudice, social stress, and mental health in lesbian, gay and bisexual
populations: Conceptual issues and research evidence”, Psychological Bulletin 2003, Vol.
129(5), p. 674-697.
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Heteronormativity sensu lato defines not only a normative sexuality, but also
a normative way of life.??* It stems from binary normativity and
cisnormativity, i.e. the essentialist belief that there are only two sexes —male
and female — and that a certain gendered set of behaviours and expectations

follow from one’s sex.?®®

Indeed, heteronormativity also complements
normative expressions of gender —what is required or imposed on individuals
in order for them to be perceived or accepted as ‘a real man’ or ‘areal woman’
as the only available categories — and the privileging of those who are
comfortable in the gender traditionally belonging to the sex assigned to them
at birth through various practices and institutions.?®® In this sense, sexual
orientation is conflated with sex, gender identity and gender roles,?’
legitimating specific forms of relationships. Indeed, the heteronormative
norm is the idea that people are, by virtue of heredity and biology, exclusively
and aggressively heterosexual: males are ‘masculine’ men, and are attracted
only to ‘feminine’ women and vice versa.>®® Societal heteronormativity
therefore also encompasses social norms regarding gender identity, with
stereotypes concerning sexual orientation forming its sexual component.

Institutionalised heterosexuality served — and to a certain extent still serves —
to guarantee gender (role) hierarchy within society, particularly
disadvantaging women.?® Indeed, gendered assumptions seem to be

2%4 5, JACKSON, “Gender, sexuality and heterosexuality. The complexity (and limits) of
heteronormativity”, Feminist Theory 2006, Vol. 7(1), p. 107.

295 A R. REEVES, “Sexual identity as a fundamental human right”, Buffalo Human Rights Law
Review 2009, Vol. 15, p. 223.

2% T, HAMMARBERG, “Discrimination on grounds of sexual orientation and gender identity
in Europe”, <https://www.coe.int/t/commissioner/Source/LGBT/LGBTStudy2011_en.pdf>
(last visited 21 November 2016), p. 131. See S. AGIUS and C. TOBLER, “Trans and intersex
people. Discrimination on the grounds of sex, gender identity and gender expression”,
<http://www.teni.ie/attachments/35bf473d-1459-4baa-8f55-56f80cfe858a.PDF> (last
visited 23 March 2017), p. 13.

297 L. A. BOSO, “Acting Gay, Acting Straight: Sexual Orientation Stereotyping”, Tennessee Law
Review 2016, Vol. 83, p. 631.

2% ). T. WEISS, “The Gender Caste System: Identity, Privacy, and Heteronormativity”, Law &
Sexuality: A Review of Lesbian, Gay, Bisexual and Transgender Legal Issues 2001, Vol. 10, p.
123-124.

2%9 5, JACKSON, “Gender, sexuality and heterosexuality. The complexity (and limits) of
heteronormativity”, Feminist Theory 2006, Vol. 7(1), p. 111.
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informed by heterosexual ones. While womanliness is almost always equated
with (hetero)sexual attractiveness and (hetero)sexual domesticity, manliness
can be validated not only through (hetero)sex, but also through physical or
mental prowess, courage or leadership abilities.3°®°© When either men or
women breach heteronormative conventions, they are equally susceptible to
being defined by, or reduced to their (potentially deviant) sexuality.3%?
Moreover, the reality of the ‘feminine’ being considered to be of an inferior
status to the ‘masculine’ has had an impact on societies’ and cultures’
treatment of non-heterosexual persons who defy the traditional stereotypes
attached to their sex: prejudice arises against gay males who adopt ‘feminine’
characteristics and contempt is reserved for lesbian women who display
‘masculine’ characteristics and who are not only ‘less than women’ but also
‘less than men’.3%2 Since male masculinity is enforced and policed in society
more strictly than female femininity because of its connection to
heterosexuality, gender non-conforming gay men are more likely targets for
discrimination than gender conforming gay men.3% Heteronormativity thus is
often combined with patriarchy, yielding perhaps the most formidable and

exclusive of societal structures.3%*

300 R, W. CONNELL, The Men and the Boys, Cambridge, Polity, 2000.

301 5, JACKSON, “Gender, sexuality and heterosexuality. The complexity (and limits) of
heteronormativity”, Feminist Theory 2006, Vol. 7(1), p. 115.

302 E. PICARRA and C. VISSER, “Victor, Victoria or V? A constitutional perspective on
transsexuality and transgenderism”, South African Journal on Human Rights 2012, Vol. 28, p.
509.

303 A. BOSO, “Acting Gay, Acting Straight: Sexual Orientation Stereotyping”, Tennessee Law
Review 2016, Vol. 83, p. 632.

304 A, R. REEVES, “Sexual identity as a fundamental human right”, Buffalo Human Rights Law
Review 2009, Vol. 15, p. 224; D. OTTO, “International Human Rights Law: Towards Rethinking
Sex/Gender Dualism and Asymmetry”, Melbourne Legal Studies Research Papers, No. 620,
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2178769> (last visited 29 November
2016). This hierarchy regarding gender (roles) between men and women has often led to a
so-called asymmetric human rights approach, which assumes that ‘gender’ problems are
‘women’s’ problems, needing specific rights and action plans for women. However, this
asymmetric approach could be seen as conforming the ‘male’/'female’ dichotomy, by not
taking into account the conflation between ‘sex’ and ‘gender identity’ and its ignorance
towards non-conforming gender identities.
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Heteronormativity can also be seen as the underlying reason for the creation
of sex/gender-segregated spaces.3® Indeed, within the heteronormative
logic, all bodies with male biological anatomies, regardless of gender identity,
desire female bodies, and many of them are willing to use force to get access
to those bodies.3%® Women are considered to be weaker than men, and as a
result, women are always at (hetero)sexual risk.3%’ Since all persons are
presumed to be heterosexual, sex/gender-segregated spaces seem safe
because they are then ‘sexuality-free zones’.3% Persons whose biological sex
does not match their gender identity do not fit in this heteronormative and
cisnormative rhetoric and face different kinds of phobia, corroborating a
treatment focus on gender affirming surgery, to realign them with the binary
sex/gender categories and complementary segregation.

Society’s heteronormativity/patriarchy has been heavily criticised by feminist
and queer theory. Feminism challenges male social dominance, based on the
sex/gender binary, by questioning the supposed naturalness of the
subordination of women in social relationships, due to the purported physical
superiority of the male body over the female’s supposedly more fragile and
vulnerable body, and the accompanying gender roles.3%° However, whether
the description of gender identity in terms of a male versus female identity
binary, should also be questioned has been very controversial within feminist
theory.31? Indeed, many feminist theorists are afraid that fully dismantling
sex/gender by questioning the binary ‘male’/’female’ will mean the loss of the
precarious spaces that have been carved out for attention to be paid to

305 ), A. CLARKE, “They, Them, and Theirs”, Harvard Law Review 2019, Vol. 132, p. 975-976.
See also J. GABILONDO, “Holy Gender! Promoting Free Exercise of Gender by Discernment
Without Establishing Binary Sex or Compulsory Fluidity”, Seattle Journal for Social Justice
2018, p. 673.

306 |, WESTBROOK and K. SCHILT, “Doing gender, determining gender: Transgender People,
Gender Panics, and the Maintenance of the Sex/Gender/Sexuality System”, Gender & Society
2014, Vol. 28(1), p. 48.

307 |bid., p. 46.

308 |bid., p. 49.

309 J L. NAGOSHI, C.T. NAGOSHI, S. BRZUZY, Gender and Sexual Identity. Transcending
Feminist and Queer Theory, New York, Springer, 2014, p. 17.

310 |pid., p. 18.
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women’s human rights issues.3!! Queer theory has essentially filled this gap
and has challenged the dominant binary, cis- and heteronormative structures,
by proposing that gender roles, gender identity and sexual orientation are
social constructs, and therefore open to questioning, subversion and self-
construction.?'? Queer theory thus challenges the feminist efforts to achieve
recognition through category affirmation.3!3

Over the years, there has been room for change and sexual diversity,
especially in Western societies, at the social and legal level. However, several
authors in the literature suggest that this movement did not fundamentally
upset the heteronormative ideals, such as the traditional family values,
separating the ‘good homosexual’ or ‘normal gay’ from the ‘dangerous queer’
or the bad citizen.?'* Indeed, in modern cases of discrimination, a straight or
gay-identified person accepts gay identity as valid but does not accept how
the person concerned expresses that identity.3> BOSO distinguishes so-called
‘assimilative’ and ‘non-assimilative’ gays, i.e. persons who comply with
modern conceptions of ‘normal’ gay sexuality based on traditional
heteronormative ideals, and persons who do not.3'® Normalising deviant
sexuality therefore goes hand in hand with accepting heteronormative
conventions in society.3” Gay or lesbian identified people are in many ways
now a part of mainstream conservative life: they can legally get married and

311 p, OTTO, “International Human Rights Law: Towards Rethinking Sex/Gender Dualism and
Asymmetry”, Melbourne Legal Studies Research Papers, No. 620,
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2178769> (last visited 29 November
2016).

312 J . NAGOSHI, C.T. NAGOSHI, S. BRZUZY, Gender and Sexual Identity. Transcending
Feminist and Queer Theory, New York, Springer, 2014, p. 25.

313 W. O’BRIEN, “Can International Human Rights Law Accommodate Bodily Diversity?”,
Human Rights Law Review 2015, Vol. 15, p. 6.

314 5, JACKSON, “Gender, sexuality and heterosexuality. The complexity (and limits) of
heteronormativity”, Feminist Theory 2006, Vol. 7(1), p. 112.

3151, A. BOSO, “Acting Gay, Acting Straight: Sexual Orientation Stereotyping”, Tennessee Law
Review 2016, Vol. 83, p. 613. This notion is often called ‘straight acting’ by non-heterosexual
persons.

316 |bid., p. 624-631.

317 |Interestingly, over the last decades LGB+ activists have indeed made marriage equality
their most important claim.
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adopt children.?'® Non-heterosexual identity thus has steadily transformed
from hated outsider status to tolerated — and sometimes accepted — insider
status.3%®

Although exceptions to societal heteronormativity are becoming more
common, non-heterosexual persons often still encounter hostility, as proven
by the figures of violence mentioned in Chapter . This is especially true for
individuals who fail to conform to stereotypical expectations of the straight-
acting homosexual person. These non-conformities vividly demonstrate
sexual orientation’s diverse expressive meanings.3?°

C. Gender (identity) — Gender expression — cisnormativity

The last concept in the aforementioned trio of society’s sex/gender system,
is ‘gender identity’ or sometimes simply called ‘gender’. The Preamble to the
Yogyakarta Principles +10 defines ‘gender identity’ as “each person’s deeply
felt internal and individual experience of gender, which may or may not
correspond with the sex assigned at birth, including the personal sense of the
body (which may involve, if freely chosen, modification of bodily appearance
or function by medical, surgical or other means) and other expressions of
gender, including dress, speech and mannerisms.”321

‘Gender’ usually refers to social rules and assumptions regarding gender roles

322

and gender identities,>** patterns and stereotypes, and the construction of

‘manliness’ and ‘femininity’;3?3 the culturally determined behavioural, social

318 |, A. BOSO, “Acting Gay, Acting Straight: Sexual Orientation Stereotyping”, Tennessee Law
Review 2016, Vol. 83, p. 620.

319 |bid., p. 620.

320 |bid. p. 620. Divisions over how to express homosexual identity also exist among people
identifying as homosexual. The many negative reactions to so-called pride events are
illustrative of this internal division.

321 preamble Yogyakarta Principles, <http://www.yogyakartaprinciples.org/preambule/>
(last visited 8 November 2016).

322 5, HANSSEN, “Beyond Male or Female: Using Nonbinary Gender Identity to Confront
Outdated Notions of Sex and Gender in the Law”, Oregon Law Review 2017, Vol. 96, p. 285.

323 £, BREMS and L. STEVENS, “Inleiding [Introduction]” in E. BREMS and L. STEVENS (eds.),
Recht en gender in Belgié [Law and gender in Belgium], Bruges, die Keure, 2011, p. 18; F.
VALDES, “Foreword. Notes on the ‘Conflation’”, California Law Review 1995, Vol. 83(1), p. 21.
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and psychological traits that are typically associated with being male or
female.??* However, it might also refer to other, more diverse experiences of
gender that cannot be confined to the male/female dichotomy. Since gender
is understood as an amorphous social construct, there are as many ways to
experience and express gender as there are human beings on the planet.3®
According to the Yogyakarta Principles +10, ‘gender identity’ contains both a
personal, internal sense of one’s gender, and an external expression of that
gender through dress, speech and mannerism.3?® Although the definition of
gender identity and gender expression put forward by the Yogyakarta
Principles +10 is widespread in international literature and practice, it is also
criticised. Indeed, OTTO argues that although “the definition sets out to be
inclusive by acknowledging that everyone has a gender identity, those who do
not experience gender as an ‘identity’ or feel they have no gender or are
gender neutral are excluded”.3?” DREYFUS joins BUTLER by stating that “there
is no gender identity behind the expressions of gender; identity is
performatively constituted by the very expressions that are said to be its
results.3?® In other words, by stating that a gender identity must be ‘deeply
felt’ and ‘individual’, persons must fix their gender identity, leading to an
unintentional privileging of a clear, coherent and unitary identity over
conceptions of blurred identifications.3?° In order to acknowledge these

324 M. L. BROWN and C. A. ROUNSLEY, True Selves: Understanding Transsexualism, San
Francisco, Jossey-Bass, 1996, p.19.

325 K. REINECK, “Running from the gender police: reconceptualizing gender to ensure
protection for non-binary people”, Michigan Journal of Gender & Law 2017, Vol. 24, p. 289.
326 The Belgian anti-discrimination legislation uses ‘gender identity’ and ‘gender expression’,
i.e. the expression of one’s gender identity, as distinct concepts. See Article 4, §3 of the Act
of 10 May 2007 Combatting discrimination between women and men, Belgian Gazette 30
May 2007.

327D, OTTO, “Queering Gender [Identity] in International Law” in A. HELLUM (ed.), Human
Rights, Sexual Orientation, and Gender Identity, London, Routledge, 2017, p. 36.

328 T, DREYFUS, “The Half-Invention of Gender Identity in International Human Rights Law:
From Cedaw to the Yogyakarta Principles”, Australian Feminist Law Journal 2012, Vol. 37, p.
45. See in this regard also S. K. KATYAL, “The Numerus Clausus of Sex”, The University of
Chicago Law Review 2017, Vol. 84, p. 437.

329 T, DREYFUS, “The Half-Invention of Gender Identity in International Human Rights Law:
From Cedaw to the Yogyakarta Principles”, Australian Feminist Law Journal 2012, Vol. 37, p.
45. See in this regard also L. J. MOORE and P. CURRAH, “Legally Sexed” in R. E. DUBROFSKY
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critiques and to recognise that a vast diversity of genders exists beyond the
male/female binary, this thesis will from here forward make use of the
concept of ‘gender (identity)’.33°

e ‘Gender’: Societal rules and assumptions regarding roles and
identities, patterns and stereotypes, and the construction of
masculinity and femininity; the culturally determined behavioural,
social and psychological traits that are typically associated with
being male or female;

e ‘Gender (identity)’: each person’s [deeply felt internal and]
individual experience of gender, which may or may not correspond
with the sex assigned at birth, including the personal sense of the
body (which may involve, if freely chosen, modification of bodily
appearance or function by medical, surgical or other means) and
other expressions of gender, including dress, speech and
mannerisms;

e ‘Gender expression’: External expression of a person’s gender
(identity) through, inter alia, dress, speech and mannerism.

The Principles immediately refer to the biggest issue concerning gender
(identity) in present society, i.e. the situation where one’s gender (identity) is
not congruent with one’s biological sex assigned at birth. Although this thesis
already stated that ‘sex’ is a social concept that does not necessarily have to
be confined to the binary ‘male’ and ‘female’, incongruence between one’s

and S. A. MAGNET (eds.), Feminist Surveillance Studies, Durham, Duke University Press, 2015,
p. 69.

330 However, note that sometimes ‘gender identity’ will still be used, for instance in
quotations or in the light of the specific context at hand.
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(binary) sex and gender (identity) is considered to be a ‘problem’ regarding a

person’s gender (identity).33!

‘Sex’ and ‘gender (identity)’ are different concepts, that do not necessarily
define each other. However, it is clear that they interrelate in current society.
Indeed, in part, gender (identity) is constructed from the consequences
attached by society to the physical differences between the (binary) sexes.
There are particular dress codes, speech patterns, gaits etc. assigned to the
sexes, which are usually either ‘male’ or ‘female’, resulting in gender
stereotypes based on the naturalness and sanctity of the binary system, i.e.
cisnormativity.332 However, ‘gender’ does not necessarily equate to
genitals.333 Although some authors claim that gender (identity) could be
developed and cultivated,?3* it is not manipulable: the idea that individuals
can choose or change their gender fails to take into account that it is gender
which determines the nature of human experience and not vice versa.3*®

‘Cisnormativity’: Essentialist principle according to which all persons born
with male sex characteristics are assumed to have a male gender (identity)
and all persons born with female sex characteristics are assumed to have

a female gender (identity).

In the (sociological) literature, one can distinguish between ‘doing gender’
and ‘determining gender’, respectively referring to a person’s own gender

331 The dominant vision since the 1960’s has been that, in case of gender incongruence or
transsexuality, one’s physical appearance should be altered to match one’s gender (identity)
and not vice versa. See infra p. 116.

332 E. PICARRA and C. VISSER, “Victor, Victoria or V? A constitutional perspective on
transsexuality and transgenderism”, South African Journal on Human Rights 2012, Vol. 28, p.
508.

333 ), T. WEISS, “The Gender Caste System: Identity, Privacy, and Heteronormativity”, Law &
Sexuality: Review of Lesbian, Gay, Bisexual and Transgender Legal Issues 2001, Vol. 10, p. 158.
334 D, COOPER and F. RENZ, “If the State Decertified Gender, What Might Happen to its
Meaning and Value?”, Journal of Law and Society 2016, Vol. 43, p. 500.

335 ), T. WEISS, “The Gender Caste System: Identity, Privacy, and Heteronormativity”, Law &
Sexuality: Review of Lesbian, Gay, Bisexual and Transgender Legal Issues 2001, Vol. 10, p. 159.
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expression and the attribution of gender (identity) by society (including the
legal system) on the basis of everyday interaction which serves to
authenticate a person's own gender (identity).33® The way of attributing
gender (identity) chan