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Two decades ago the process of agencification efd administration was initiated and

has gained momentum ever since. Today there aret&fbagencies scattered across the
EU, active in different policy fields and entrusteith different tasks. In a first part thjs

article looks at the history and rationale of aggroreation and at the political framework n

which EU agencies operate. In a second part, bogdin the definition and classification |of

agencies by Griller and Orator, a closer look vk taken at the institutional position of the
EU agencies. Because the creation of agencies widben excluded nor foreseen in the
Founding Treaties most authors search for clarifica in the 1958 Meroni ruling of th
CJEU. This article challenges this line of reasanioy identifying a number of problems.
Furthermore this article also challenges the waywhich a number of authors deduct the
principle of institutional balance from the Meroniling, applying it to the functioning of

agencies, thereby misconstruing the Court's origic@encern which it sought to expr
through this principle. In a last part the articlenks this legal discussion to the political
discussions on the future framework for the agemaedentifying a critical role for th
Commission in supporting the above mentioned damhilegal reasoning.
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81. INTRODUCTION

EU Agencies are a relatively new yet distinctivatiee of the Union’s administrative system.
Paradoxically, this distinctiveness does not resalimuch from their visibility, as from the
sheer number of agencies that has been estabbstiethe obscurity in which most of them
are shrouded: In the contemporary academic debate, a lot ofcasthefer to theMeroni
judgment when discussing the delegation of powatbdse agencies. This article challenges
the way in which théMeroni judgment is being interpreted in the current deloet agencies,
by trying to re-construct the original meaning bé tjudgment. Before tackling this issue

however, the history, rationale and politics behimel establishment of agencies is explored in
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a brief general overview. The focus then turnsholegal framework itself. As is explained,
agencies are not foreseen in primary law nor isetla@y case law of the Court of Justice of
the European Union (CJEU) specifically dealing withe institutional position of the

agencies.

As noted, it is this hiatus that numerous authaortsaltso the European Commission have tried
to remedy by referring to th®leroni judgment. In its ruling, dating from 1958, the CUOE
ruled out the possibility for the High Authority tdelegate discretionary powers to bodies
established under private |&ihe main thrust of this article is the twofold ex$®n that the
facts and context of tHderoni case stand in the way of a simple transpositiaih@fuling to
the functioning of the current day agencies and ahais-reading of the Court’s judgment is
at the root of much of the contemporary literatore agencies. Lastly, the challenges of
agencificationwere also noticed by the Union institutions, whate currently discussing a
framework for the agencies, after the Commissianthdrawal of its initial proposal for a
draft interinstitutional agreement for such a frarmaek. Therefore, in a third and final part,
the proposal, which brought together the politi€sagencificationidentified in the general
overview and the criticized contemporary readinghefMeroni judgment in the second part,
is scrutinized, as well as the possible consequentea re-readMeroni judgment for the
debate between the institutions.

§82. AGENCIES: A GENERAL OVERVIEW

A. DEFINING AGENCIES

To this day there is no official definition of ‘agey’ as established by EU legislation. In its
2002 Communication on the operating framework for re¢ig agenciesthe Commission
notes that the various agencies have certain focmaacteristics in common: they were all
created by regulation, have legal personality aaeeha certain degree of organisational and

financial autonomy. In its draft interinstitutional agreement on theemting framework for

2 Case 9/5@veroni & Co, Industrie Metallurgiche SpA v. HightAarity [1958] ECR 133.
¥ Communication from the Commissiofhe operating framework for the European RegulatsggnciesCOM
(2002) 718 final, p. 3.



the European regulatory agencies, the Commissitedféurther to develop this embryonic
definition and defined the regulatory agency amy ‘autonomous legal entity set up by the
legislative authority in order to help regulate atjgular sector at European level and help
implement a Community policy.'This said, the Commission does not explain whysie
called executive agencies should be excluded froim definition and this strengthens the
impression that its generic definition lacks cha@nd precision. The definition that is used
here is that proposed by Griller and Orator whangefigencies as relatively independent,
permanent bodies with legal personality, emandtiogn secondary Union law and charged

with specific tasks.

B. GROWTH AND RATIONALE OF AGENCIES

The number of EU agencies has grown steadily dweryears in a number of consecutive
waves. The first wave occurred in the 1970s andltexsin the establishment of two agencies.
The agencies of the first wave have only limitedvprs. More important are the second and
third waves, of the 1990s and 2000s respectivetysecond wave produced 11 new agencies;
the third wave added another 16 and, as mentiasemt yet complet® Although the use of
agencies dates back to the 1970s, only in the 18@0the Community, and later the Union,
start to rely more heavily on them to carry outt&@ier specific administrative tasks. What is
more, it was only with the second wave, which samusally increased the number of

agencies, that the academic debate on these ngiutinas was sparked.

* Draft Interinstitutional Agreement on the operatifrgmework for the European regulatory agenci€OM
(2005) 59 final, p. 6.

® Griller and Orator, ‘Everything under control? Tteay forward” for European agencies in the fogtstef the
Meroni Doctrine’, 35european Law Review (2010), p. 7.

® These include the agencies under the former seaoddhird pillar, but not the ‘executive’ agenciesler the
former first pillar which, due to their non-permamnenature, fall outside the definition and are dfere
excluded.



Since the 1990s the body of academic literaturEuopean agencies has grown steadily and
the many different aspects of this institutionaepbmenon explored. For one, the rationale
behind this institutional development is debatedteqextensively. The popularity of the
agency-instrument has been explained by referortge numerous benefits or possibilities it
unlocks for policymakers. Some of these are genaraature, they apply to any level of
government, be it regional, national or supranai@md some of these are especially relevant
for the European level. When these benefits areudsed, a distinction can also be made
between the ‘technocratic’ and ‘political’ reasds agency creation. The latter are potent
elucidators for the political game behind the dosatof these agencies. Often cited
‘technocratic’ reasons are: facilitating the usenoiependent scientific experts, enhancing the
credibility of long term policy commitments, isdkay decision-making from politics.In
essence the technocratic rationale of agenciesiigbe independence of their technical
and/or scientific (risk) assessments. This has beergnized by the Commission as well who
describes that independence as the raislon d’étre of agencie$. Specific to or highly
relevant for the agencies of the EU is that they foater administrative integratichwhich
would lead to a uniform application of common rulésThey enable a discrete, almost
invisible, deepening of political integratidhyet also provide a certain policy area with more
transparency and relieve overburdened institutiomsich can then focus on their core

responsibilities?

" Thatcher, ‘The Third Force? Independent Regulatdgencies and Elected Politicians in Europe’, 18
Governance3 (2005), p. 349.
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(2002) 718 final, p. 5.
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European Public Policg (1997), p. 281-282.
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Vos also mentions potential pitfalls associatedhlite use of agenciédThese are political
and legal in nature. They may be summarized aseatpgirements of good governance and
related to this are the legal challenges thatatlpency modeéntails. The powers vested in
agencies are powers transferred to them from atiséitutions or governmental levels. In an
EU context this means that, according to Vos, drakl be wary about the effects of this
delegation of power on the institutional balanceartirermore, a legal base for this delegation
is needed and the constitutional guarantees tohathie exercise of the transferred powers

was subiject, prior to delegation, must be upheld.

C. A CLASSIFICATION

Every author contributing to the topic also has disher own classification scheme of
agencies. Although some of the schemes follow #meeslogic, the end results are never the
same: different terminology is used and differesgiercts highlighted. This should not come as
too big a surprise, for even the Commission haBcdifies in classifying the agencies: a
confusing and contradictory terminology is apparémtits communications. First, the
Commission makes a distinction between the exeeuwivd regulatory agenci&sthen it
differentiates in that second category between statimaking agencies and executive
agencies® The heterogeneity in classifications reflects dheersity and heterogeneity of the
agencies themselves, some of which may have sipolaers and tasks but none of which are
organized or function in the same way. In this gbaotion, the instrumental classification by

Griller and Orator is borrowel. Instead of following a structural, temporal or dtional

13 vos, ‘Agencies and the European Union’, in L. &rh& T. Zwart (eds.)Agencies in European and
comparative perspectiyéintersentia, Antwerp 2003), p. 115-116.

14 Communication from the Commissiofihe operating framework for the European Regulatdgencies
COM (2002) 718 final, p. 3.
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approach, they look at the intensity of prerogatieatrusted to the agencies. This approach
results in four types of regulatory agencies: ‘nady’ agencies without decision-making
powers, if decisions need to be taken this is diyngne Commission’ ‘pre-decision-making’
agencies, enjoying a considerable influence overatifoption of the final decision, which is
again taken by the CommissiBhConcerning these agencies it is important to trwewhile

the formal decision is taken by the Commission,atieial decision generally lies in the hands

of the agencies.

The third type of agency is the genuine decisiokintpagency, having the capacity to enact
legal instruments binding upon third parttf®sThe major difference compared to the
preceding category is that trde iure situation is being aligned to thae factoreality.
Agencies of the third type do not require the rubtzamp of the Commission, unlike the
agencies of the second type, but it is importame#&dize that even the latter hold considerable

power, since the Commission generally lacks thegige to assess their advice propélly.

' The follow agencies may be categorized as ordiaggncies: The European Centre for the Developwient
Vocational Training (Cedefop), the European Fouodatfor the Improvement of Living and Working
Conditions (EUROFOUND), the European EnvironmentAgy (EEA), the European Training Foundation
(ETF), the European Monitoring Centre for Drugs @vdgs Addiction (CMDDA), the European Agency for
Safety and Health at Work (EU-OSHA), the Transkat@entre for the Bodies of the European Union (C¢iig
European Union Agency for Fundamental Rights (FRAg European Union Institute for Security Studies
(ISS), the European Union Satellite Centre (EUS8¢ European Police College (CEPOL), the European
Network and Information Security Agency (ENISA)etRuropean Agency for the Management of Operational
Cooperation at the External Borders (FRONTEX), Ewopean Defence Agency (EDA), the Community
Fisheries Control Agency (CFCA), the European GI$&8ervisory Authority (GSA), the European Instittde
Gender Equality (EIGE), the European Police Offff@JROPOL) and the Office of the Body of European
Regulators for Electronic Communications (BERECizy.

18 The pre-decisionmaking agencies are: the Europeticines Agency (EMEA), the European Food Safety
Agency (EFSA), the European Union’s Judicial Coagien Unit (EUROJUST), the European Maritime Safety
Agency (EMSA), the European Centre for Disease @b(ECDC), the European Railway Agency (ERA) and
the European Chemicals Agency (ECHA).

1 The decision-making agencies are: the Office farrhbnisation of the Internal Market (OHIM), the
Community Plant Variety Office (CPVO), the Europeaviation Safety Agency (EASA), the Agency for the
Cooperation of Energy Regulators (ACER) and theopean Institute of Innovation and Technology (EIT).

% This is something that is often overlooked, inahgd by Griller and Orator when they discuss the
strengthening of political control (by the Commissi over agencies, compare infra.



The last type is the true ‘regulatory’ or rule-makiagency holding discretionary power to

translate broad legislative guidelines into corerestruments.

Most of the EU regulatory agencies belong to thet fand second category. The most
interesting EU agencies fall into the third catggavhereas the Union legislator has not (yet)

founded agencies that can truly be categorized@datory agencies.

D. THE POLITICS OF ESTABLISHING AGENCIES

Chiti notes that despite the many differences betwtbe various establishing regulations, the
agencificationprocess has consolidated a more or less unifoganizational framework. He
sees this uniformity in the way all European agesitiave a double purpose: not only do they
institutionalize co-operation and integration amahg Member States’ administrations and
between the latter and the Commission; they algée ginumber of EU policy fields a certain
decentralized order, in the centre of which we finldody that is external to the Commission,
but nonetheless partly subject to its influefitdhe notion of agencies as a form of
decentralized governance is frequently made, aysthé CommissioA? but as Scott points
out? there is hardly anything decentralized about tenaies apart from the fact that they
are not geographically located in Brussels. Thiquge clear when tracing the origin of the
powers entrusted to the agencies. Most of theseegsoare not delegated by the Commission
or any other EU institution but were previously exsed at the national level. Therefore,

agencificationactually comes down to centralization.

2L Chiti, ‘An important part of the EU’s institutiohenachinery: features, problems and perspectivésuodpean
agencies’, 4&ommon Market Law Reviea(2009), p. 1396-1398.
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% gcott, ‘Agencies for European Regulatory Goverea#cRegimes Approach’ in D. Geradin, R. Munoz & N.
Petit (eds.)Regulation Through Agencies In The, Halgar, Cheltenham 2005), p. 70-71.



Chiti correctly, however, notes that agencies perf@ double purpose and constitute a
compromise between the Commission and the Memla¢esStThe role of the Commission is
especially important, since it was and will rema&sponsible for making any proposals to
establish new agencies. Keleman’s narration oneftablishment of the European Food
Safety Agency (EFSA) is quite revealing in thisaetf* The Commission’s basic principle is
the continuousaggrandizementof powers at the European level, in other words, a
Europeanization of powers. This is preferably aqoshed ‘in house’, through the
aggrandizemendf the Commission’s powers. In general the Mentbates are reluctant to
give new and more powers to the Commission. Thegefib further integration cannot be
achieved in the Commission’s preferred way, it dptsa further Europeanization of powers
through the establishment of agencies. Here is evttexgame of forcesalluded to by Chiti,
unfolds furthe> The Member States are much more enthusiastic afiduy powers to an
agency than to the Commission: not only do theyehapresentatives in the Boards of the
agencies, the Boards also play a vital role inajy@ointment of the presidents of the agencies.
Agencies are also geographically dispersed, meahiagseat of an agency is an attractive

trophy to national leaders and therefore ofterstitgect of lengthy negotiatichi.

24 Keleman explains how the development of the Edimpetence in food safety has been tied to the BBB.c
When the BSE crisis first broke out in the begigniof the 1990s in the UK, the Commission seized the
opportunity to expand its regulatory capacity byabbkshing the Office of Veterinary and Phytosanita
Inspection and Control (OVPIC) in DG Agriculturey B995 this office faced human and financial resear
problems. The Commission proposed to transformatfiee into an independent agency, so that adequate
resources could be allocated. When the BSE crigig ¢xploded in 1996, this createdvindow of opportunity
for the Commission. Backed up by the European &adhnt, the Commission proposed an internal reform
expanding the OVPIC, withdrawing its proposal teate an agency. The idea behind this turnaroundtiveds
only the Commission itself would be a sufficienagantee for independence, whereas an agency weutioob
vulnerable to ‘capture’ by the Member States. Hoavein 1999 corruption scandals put the Santer Cigsion
under serious pressure, ultimately forcing it teiga. This closed the Commission\ndow of opportunity
again: the Commission was no longer a guarantescfond, independent policy. In 2000 the Commissigain
presented a proposal for a regulation establistanépod safety agency. See Keleman, ‘The Politics of
‘Eurocratic’ Structure and the New European Agesicie5West European Politic$ (2002), p. 105-108.

% Chiti, 46 Common Market Law Reviedv(2009), p. 1398.

% gee for instance the negotiations on the seateoEFSA in Vos, ‘Agencies and the European Unionl..
Verhey & T. Zwart (eds.Agencies in European and comparative perspectiveersentia, Antwerp 2003), p.
126-127.



Through the establishment of agencies, the Comamsachieves further integration, albeit
through a second-best approach. It is an apprdaathalso entails certain risks, as former
President of the Commission, Romano Prodi, madar caring a speech at the time of the
IGC in 2000, where some Member States wanted tondntiee Treaties to facilitate the
establishment of agencies. Prodi warned that sagnfentation undermines the Community
method by creating conflicting centres of pow&r§herefore just as the Member States are
wary of too powerful a Commission, so the Commissitself is wary of too powerful
agencies. This is why the Commission is very keeretfer in its policy documents on the
functioning of the agencies to tieroni ruling. Applying a strict reading of thileroni
ruling to the agencies is part of the Commissipolcy of keeping a check on the powers of
the agencies. This reasoning has proven quite ssitdeand a number of authors have
adopted it without much question. In general, havethe Commission is in something of a
guandary in its balancing act between keeping akchlen agencies — in other words,
controlling them -- but in the meantime reassurthg Member States that it does not
dominate the agencies. This again is an importaasan as to why the Commission
wrongfully speaks about decentralisation throwagencification (see supra). As already
pointed out, sometimes further integration is qmbgsible through agencies because agencies
are perceived as distinct from the Commission. Tikisvhy the Commission describes
agencies as satellitéSthey are separate, yet not wholly independentiestirom the main
body since to make them completely independent dvanden the door to bureaucratic

competition. This is the Commission’s delicate &guum exercise.

27 gpeech by R. Prodi before the European Parlian@nctober 2000, SPEECH/00/352, electronically
available at < http://feuropa.eu/rapid/pressReldedam.do?reference=SPEECH/00/352 > (last visited
22.10.2010).

% European CommissiofEU Agencies: Whatever you do, we work for yoffice for Official Publications of
the European Communities, 2007), p. 1.



These general political considerations are alsostaéed in the internal organization and
functioning of agencies. An in-depth exposé of diféerent arrangements for each agency
falls outside the purpose of this article, butsiimportant to keep in mind that each time a
new agency is being established, this is preceged political battle between the Member
States in the Council, the Commission and, in regears, the European Parliament. The ad
hoc way of creating agencies and the politicalgglel during the decision-making process
have resulted in the plethora of agencies, thenaterganization of which, although built on
a typical three part structufe,is never the same for any two different agenchsere
concretely, the representation in the boards aadséhection and nomination of the director
are major subjects of debate in the decision-malaading to the establishment of an agency,
the outcome of which greatly determines the infagenf the respectivprincipals over the

newly established agendy.

Therefore, when Chiti speaks of ‘a rather uniforrgamizational frameworR* this must be
understood as referring to the political realitytire relationship of the agencies with the
Treaty Institutions and the national administragioa reality that seems to confirm the neo-
functionalist theory ofpower gamesbetween the Commission and the Member States.
Nevertheless, a uniforfegal framework is missing; hence the Commission’s psaf to
establish one (see infra). These proposals alsaileta uniformization of the internal

organization of the agencies.

§3. THEMERONIRULING

2 This three part structure consists of a policy imglorgan, the Board, an executive body, the Direand a
specialized organ, incarnating the actual expeditbe agency.

% Typically the boards are dominated by the reprasgiees of the Member States. It is only in the rdsaof
three agencies (the European Food Safety Ageneyktinopean Institute for Gender Equality and theny
for Cooperation of Energy Regulators) that not gwdember State has its own representative.

3L Chiti, 46 Common Market Law Reviegv(2009), p. 1396.



One of the main subjects of debate on agenci¢é®ipdssibility of delegating powers to them.
Is there any possibility to create these instingiand transfer powers to them? Most authors

look to the ancienvleroniruling of the Court of Justice to find an answetltis question.

In the Meroni case, the applicant company challenged the wayHigé Authority had
organized the financial arrangements of the fersmuap regimeMeroni not only argued that
the decision requiring it to pay a sum of moneyh® Imported Ferrous Scrap Equalization
Fund was unlawful because of the infringement oéssential procedural requirement and the
failure to state reasons but, more fundamentatlyldo questioned the underlying general
decision in which the High Authority delegated fhewvers for the financial operation of the
regime to two bodies under Belgian private law, $becalled Brussels Agenci&sMeroni
essentially argued that, according to Article 8l ECSC Treaty, the High Authority was
held ‘to ensure that the objectives set out in Trisaty are attained in accordance with the
provisions thereof and that this did not leave gmssibility for the High Authority to

delegate its powers.

However, in its judgment, the Court did not excldide possibility of entrusting certain tasks
to bodies established under private law. After@oeirt had laid down the general possibility
to delegate it proceeded to narrow that possitildywn substantially. It referred to the general
objectives of the Treaty as listed in Article 3 EC8nd noted that it is not certain that they
could all be simultaneously pursued in all circuemses and that reconciling these objectives
in individual cases requires genuine discretioraswer. The Court proceeded by drawing

attention to the provision in Article 3 ECSC thatqedes the different objectives and in

32 These were officially name@ffice Commun des Consommateurs de FeraiieCaisse de Péréquation des
Ferailles importées



which it is stated that the institutions of the Gouonity shall aim to achieve the objectives
‘within the framework of their respective powersdaresponsibilities and in the common
interest’. This balance of powers was, accordintp&gCourt, characteristic of the institutional
structure of the Community and was no less thafumdamental guarantee granted by the
Treaty, in particular to the undertakings and aisgions of undertakings to which it applies’.
This guarantee would become ineffective if disomdry powers were to be entrusted to
bodies other than those established by the Tr&dig. Court thus concluded that the High
Authority could not confer upon the authority toiethpowers are delegated, powers different
from those it has itself received under the Treate exercise of the powers entrusted to the
body to which the powers are delegated must beesubp the same conditions as those to
which it would have been subject if the High Auihorhad exercised them directly,
particularly as regards the requirements to statsans and to publish; and even when
entitled to delegate its powers, the High Authohs to take an express decision transferring
them and the delegation may relate only to cleddfined executive, but not discretionary

powers.

84. APPLYINGMERONITO THE EU AGENCIES

This ruling by the Court remained largely obscuoe the decades to come but, as the
academic interest in agencies was sparked by tbendewave of agency-creation in the
1990s, so the interest in this ruling grew. Lermesas one of the first to frame the
agencificationprocess at EU level by referring to tMeroni ruling>® He referred to the

ruling when discussing the possibility of deleggtpowers to an internal body and explicitly

% Lenaerts, ‘Regulating the Regulatory Process: @len of Powers in the European Community’, 18
European Law Review (1993), p. 23-49. In 1967 Maas already deplohedjeneral terms since no agency
existed yet, the strict conditions imposed by tlen€and the effects on the further institutionabelopment of
the Community. See Maas, ‘Delegatie van bevoegdhadde Europese GemeenschappenTildschrift voor
Europees en economisch re¢h967), p. 17.



discussed the transposability of this judgmentetdam the ECSC Treaty, to the EEC Treaty.
These are two important elements that were alsentakp by other authors in later
contributions. While the latter was subject to @esi academic debate, it is argued that the
academic debate should focus more on the firshase presumptions, even more so given
that the question on the transposability to the TE€aty seems to have been solved by the
Court in its case law. Some authors argued thtitdrcontext of the ECSC Treatytraité loi,

the High Authority was endowed with important aretadled regulatory and implementing
powers. The EEC Treaty, however, wasaté cadrewith broad objectives to be achieved
progressively and where the implementation powerginip lay with the national
administrations. Endowing European Agencies withvgrs would then not amount to a
delegation of powers from a Union institution tatlagency but would in fact come down to
an extraction of powers from the national levelndes theMeroni ruling would have no

bearing®*

A. FROM ECSC TO EU

Craig, Griller and Orator note that in a coupler@tent judgments the Court of Justice has
referred to thévieroniruling. This would indeed confirm the transposipilready identified

by Lenaerts in 1993. In 2005, two of these rulingse made by the CJEU. Thalli the Court
applied theMeroni doctrine to an internal delegation within the E@Bereby the Governing
Council of the ECB delegated the power to adopt am#nd the rules implementing the
Conditions of Employment to the Executive Boatth Alliance for Natural Healtithe Court

applied theMeroni condition of strictly executive powers to the dglgon of implementing

3 Dehousse, ‘Misfits: EU Law and the TransformatiadrEuropean Governance’, Jean Monnet Working Paper
No. 2 (2002),www.jeanmonnetprogram.org/papers/02/020201.hiladt visited 30.10.2010); Geradin, ‘The
Development of European Regulatory Agencies: WheatBU should learn from the American experiencé’, 1
Columbia Journal of European Laiw(2004), p. 10.

% Case C-301/02 Barmine Salvatore Tralli v. ECR005] ECR 1-4071.




powers from the Community legislator to the Cominiss® Not only did the Court transpose
the Meroni doctrine to the EC Treaty it also broadened tlopsof the doctrine. The latter is
generally overlooked by legal authors but it is ampant to consider that the bodies to which
powers were delegated in tiMeroni case were bodies established under private law and
which fell completely outside the Community struetuln Tralli and Alliance for Natural
Healththe Court applied (parts of) tiMeroni doctrine on the delegation of powers from one
Treaty institution to another and to delegation lhaevithin a Treaty institution. These
situations are of course totally different fromegdl point of view compared to the facts of the

case inMeroni.

B. MERONIAND THE INSTITUTIONAL BALANCE

The Court itself however has not (yet) explicitlpptied the Meroni doctrine to the
functioning of the Union agencies. This has beenedm academic writing following the
example ofLenaerts Yet the state of play of EU agencies has champett dramatically
since 1993. The majority of the agencies postda&3land some of these recent agencies
have been endowed with far more extensive powens were held by the agencies in 1993.
Nevertheless, a lot of legal authors apply Meroni doctrine to the current agencies and try
to reconcile the current state of play with thetdae. The main obstacle identified in legal
literature to the further development of EU agesagethe principle of institutional balance
derived from theMeroni ruling” Vos even states that the objection to agenciabirga the

Meroni case can be reduced to a single objection: distodf the institutional balance. As

% Joined cases C-154/04 & C-155/G4e Queen, on the application of Alliance for Natudealth and Others
v. Secretary of State for Health and National Adsgrfor Waled2005] ECR 1-6451.

37 See Van Ooik, ‘The Growing Importance of Agendieshe EU’ in D., M., Curtin & R., A., Wessel (els.
Good Governance and the European Union: reflectimnconcepts, institutions and substanfiatersentia,
Antwerp 2005), p. 125-152; Vos ‘Agencies and thedpean Union’, in L. Verhey & T. Zwart (ed#\pencies
in European and comparative perspectiymtersentia, Antwerp 2003); Griller & Orator, Furopean Law
Reviewl (2010), p. 3-35; P. CraigU Administrative Law(Oxford University Press, Oxford 2006), p. 14319
Majone ‘Delegation of regulatory powers in a mixality’, 8 European Law review8 (2002), p. 319-339.



the Treaty legislator has distributed powers amdiffigrent institutions, these institutions
need to exercise their powers with due regard lier gowers of the other institutions. A

delegation of discretionary powers to EU agenciesld/then upset this balan®eé.

As stated, paying the necessary respect to theiphenof institutional balance puts a serious
restraint on furtheragencification This is why different authors have also lookedbin
different ways of reconciling current but also figagencificationwith the principle. This is
not an easy task, as some of their more recent gducges hold considerable powers. So
much so that it has led several authors to condhiaeonly lip service is being paid to the
Meroni doctrine and that in reality some EU agenciesadlyeoperate in clear contravention
of that doctrin€® Vos argues that the institutional balance will hetupset so long as shifts
of power are accompanied by reinforcing or re-balam the existing institutions. She does
not, however, elaborate on how to achieve thigehdy she focuses more extensively on the
need for a more modern view on administrative ldtwis indeed the second of these
observations that carries the most weight: the@nisirgent and practical need for a modern

administrative practice.

Although ‘balance’ is a dynamic concept, it is h&wdcome up with ways to ‘rebalance’ the
institutional balance after a shift in power, esak because the concept itself incarnates
zero sumconception of power. Griller and Orator on theeothand, do suggest ways of
adjusting the institutional balance after suchié shpower® Their proposal is based largely

on the strengthening of control mechanisms. Théselld secure the prerogatives of the

3 \os ‘Agencies and the European Union’, in L. Verh® T. Zwart (eds.)Agencies in European and
comparative perspectiyéintersentia, Antwerp 2003) p. 131.

39 Majone, ‘The Credibility Crisis of Community Regtibn’, 38 Journal of Common Market Studi@s(2000)
289; Hofmann and Tirk, ‘Implementing Policy’, in B. H. Hofmann and A. H. Tirk (edsBU administrative
governance(Elgar, Cheltenham 2006), p. 89; Trondal, Emergent European Executive Order164

“0 Griller & Orator, 35European Law Review (2010), p. 27-30.



legislature to take the political decisions andusedhe position of the Commission as the
main EU institution responsible for the implemeiatatof EU law. Such control mechanisms
would, according to Griller and Orator, enable #Huyencies to wield discretionary powers
while keeping in step with thileroni doctrine. Through these proposals, Griller andt@ra
try to address the issue of institutional balanekich they derive from théleroni ruling.
Apart from the question of whether it is correctdtm so, a question which will be addressed
later, it is important to note that by concentrgton ways to resolve the issue of institutional
balance, they have lost sight of an important mifition of the Court itMeroni, namely that
‘[a] delegation of powers ... which implies a wide ngia of discretion ... cannot be
considered as compatible with the requirementshefTreaty.** The Meroni doctrine thus
simply precludes the possibility to delegate digsoreary powers, which makes it hard to see
how Griller and Orator, in their endeavour to apgiye Meroni ruling to agencies and

according at the same time discretionary powetkdse agencies, can ever be successful.

Apart from this legal issue, there are some pratigsues undermining their proposals. If
more control mechanisms are to be created and oworieol given to the other institutions,
these institutions would also need the necessargraége to exercisde factocontrol. If not,

the newly created control mechanisms would merebult in an emptyde iure control.
However, if the in-house expertise of the Commissiatches that of the agency, a necessary
condition for effective control, this would calltohnquestion theaison d’étreof agencies, in
other words, the initial absence of expertise witthe Commission or at European level.
More control would also pose a threat to anothepartant argument often cited in the

defence of agencies: their independence from pslitbiving a veto right to the Commission

1 Case 9/5@vleroni & Co, Industrie Metallurgiche SpA v. HightAarity [1958] ECR 154.



over agency decisions, as Griller and Orator preposuld have very drastic and possibly

dangerous effects on the independence of theseiagen

Finally, Van Ooik sees three main options for kagpthe agencificationprocess going
without violating the principle of institutional zmce?? agencies could be endowed with a
strict mandate, excluding the delegation of disonetry powers, which is, according to van
Ooik, the case for agencies such as the OfficeHammonisation of the Internal Market
(OHIM). Secondly, the agencies’ tasks could be icaaf to information gathering and
processing, that is to say, only establishing mady’ agencies of the first category. Thirdly,
the institutional balance itself could be redefingda Treaty amendment. Unlike Vos, Van
Ooik sees no possibility to delegate true discretrg powers to the agencies without a Treaty
change enabling this. Also according to Van Ooik,edffective system of supervision and
control could mitigate objections against a fareheag delegation of powers, an option which

has been explored by Griller and Orator (compapesgu

C. CURRENT AGENCY PRACTICE AND INSTITUTIONAL BALANE

Before discussing the issue of the institutiondabee, it is important to take a closer look at
the criticism that theMeroni doctrine is already violated in the current agempecsctice.
Indeed, assuming that tiMeroni doctrine is applicable to the agencies, this waaldm to be
the case. The dominant line of reasoning in legattrthe and the discourse of the

Commission in its communications on agencies pisdhat for certain clearly specified

“2van Ooik, ‘The Growing Importance of AgencieslietEU’, in D., M., Curtin & R., A., Wessel (ed§pod
Governance and the European Union: reflection oncepts, institutions and substanfiatersentia , Antwerp
2005), p. 150-152.



tasks, agencies may be allowed to participate @érasing executive functioff. This logic is
apparent in Van Ooik’s reasoning on the compatibdif the powers of the OHIM with the
Meroni doctrine. However, Van Ooik’'s argument is not daning. The Court inMeroni
prohibited the delegation of discretionary powersl,aalthough the OHIM has a strict
mandate, this is not the same as saying it onlyceses executive powers. The OHIM’s strict
mandate is obvious: it is the Union’s trademarkigtegtion office and as such deals with
applications from companies; it examines theseiegipdns on the basis of criteria laid down
in the founding regulation and subsequently makeseeision which is binding on the
applicant. A strict mandate does not however exlige possibility of wielding extensive
powers within the limits of this mandate. This b@es even more obvious when one takes a
look at the European Aviation Safety Agency (EAS#&)e of the more recent agencies. Not
only does it hold comparable powers to the OHIM #rme Community Plant Variety Office
(CPVO) since it takes an individual binding deamsan whether or not to grant a certificate to
an undertaking for a specific aviation producgl#o holds more far reaching powers than the
OHIM and CPVO. According to Article 18 of its fouing regulatior’’ the EASA also
publishes certification specifications and guidanerial for the industry. Riedel points out
that these specifications, althougle iure non-binding, arede facto binding on the
undertakings, because only by following the guitedi of the EASA can they have reasonable
certainty that their products will also be certifiby the EASA® It might be said, therefore,
that the EASA has a strict mandate since theremlseso many well-defined tasks the EASA

may undertake, but within these tasks the EASAdwmsiderable powers, so much so that

43 Communication from the Commission, The operatiagniework for the European Regulatory Agencies,
COM (2002) 718 final, p. 6.

*4 Regulation (EC) 216/2008, [2008] O.J. L79/1.

% Riedel, ‘Die EASA - Eine Einfihrung’ (2006), elemtically available at
www.danielriedel.net/easa_frankfurt.pHst visited 30.10.2010), p. 11-12.




one might qualify the EASA as a quasi regulatorgraxy*® What is more, thele iure non-
binding nature of the certification specificatiomgans that few legal remedies are available
to the undertaking wishing to challenge these dinds of the EASA. As is argued later, it is

this kind of problem that was central to tderoni ruling and doctrine.

Not only has agency practice already oversteppedithits set by thévieroni doctrine, the
Court already seems to have endorsed this in g8 lzav. In theéSchradercase the applicant
had applied to the CPVO for a Community plant wgrieght*’ The CPVO rejected this
application because of a lack of distinctivenesthefcandidate variety and this decision was
later endorsed by the CPVO’s Board of Appeal. Tiyglieant then brought an action before
the General Court to have the rejection decisioth@Board of Appeal annulled. In its ruling,
before assessing the pleas of the applicant, thet@ost determined the scope of its powers
of judicial review. This is where there are a humbkremarkable elements in the Court’s
assessment. First, the Court seems oblivious téatitehat it is dealing with a decision of the
CPVO, an agency. Instead the Court notes the widegim of discretion a Community
authority enjoys whenever it has to make a complesessment in the performance of its
duties. This again shows that endowing an agently avstrict mandate does not exclude the
possibility of the agency wielding discretionarywsrs while fulfilling that mandate. One
could of course argue that, although the Court setengrant a wide margin of discretion to
the CPVO in the exercise of its duties, this widargin of discretion is not the same as the
exercise of discretionary powers, which is neeaeretoncile the different objectives of the

Treaty, as envisaged in tieroni ruling. After all, as Schneider notes, distincticem be

“® In addition to the issuing of certification spéwitions, the EASA also assists the Commissionhi t
implementation of the regulation by giving advicedapreparing such implementation measures. Agaim, t
Commission isde iure not bound by the advice of the EASA, but the infation asymmetry is obviously in
favour of the latter. Therefore the remark on thbberstamping by the Commission of advice giverptsy
decision making agencies may be made here as well.

4" Case T-187/06&chrader v. CPV(JR008] ECR 3151.



made between legislative discretion and adminiggaliscretion to adopt context adequate
decisions’® However, the second remarkable element of the tGoassessment is that it
looks at the CPVO as the Community administratjostifying its limited judicial review by
referring to previous case law on the genuine digmmary powers of the Commission in the
Common Agricultural Policy and in its state aid tohcompetencé® In Schraderthe Court
even goes on to say ‘[hJowever, while the Commun@purts recognise that the
administration has a margin of appreciation in @ooic or technical matters that does not
mean that they must decline to review the Commmssifsic] interpretation of economic or
technical data>® Thus, the Court recognized and endorsed the tiiscagy powers of the
CPVO and did so by referring to the wide margimistretion the Community administration
may have. The Court did so without making any farttistinction, within the administration
itself, between the Commission and the agenciethdncase on appeal before the Court of
Justice, this was examined further only by the Adite General (AG), who endorsed the

reasoning of the General Cogitt.

D. BACK TO THE ROOTS: THE INSTITUTIONAL BALANCE INMERONI

It is clear that most authors see the principlensfitutional balance as the main constraint on
any evolution towards true regulatory agencies.igCrghtly observes that before tackling
this legal problem, one should first reanalyze th@onale behind agency creation. As
mentioned, numerous authors have pointed to tHereift merits of agencies to justify their

existence and proliferation. But these are the el agencies vested with limited powers;

8 Schneider, ‘A common framework for decentralized &jencies and thderoni Doctrine’, 61Administrative
Law Review(2009), p. 38.

9 Case T-187/0&chrader v. CPV(JR008] ECR 3151, para. 59.

%0 |bid., para. 61.

*1 Opinion of Advocate General Mazak’s in case Q9& Schrader v. CPVQJudgment of 15 April 2010, not
yet reported.



true regulatory agencies hold more extensive pgwensch must of course be justified on
other grounds. | argue that, even considering Graigservation, the principle of institutional
balance that is central to the debate on delegafigowers to EU agencies and which many
authors derive from th®eroni ruling cannot be derived automatically from thaling. The
main objection to this is that the principle oftihgional balance was introduced, elaborated
and refined by the Court in its case law. The pplecas it is construed today is not the same
as it was construed in the time of feroniruling. However, most authors apply the modern
interpretation of the principle in their analysdgtge Meroni ruling and its consequences for
contemporary agencies. Important to note is thahetime of theMeroni ruling, the Court
did not even use the concept of institutional bedarms this was introduced only years |afer.
The Meroni judgment then only forms part of the different sttuent elements of this
principle as it evolved later in the case law af ourt® It is not self-evident, therefore, to
apply the principle in its evolved interpretatianmhake sense of tideroni judgment, as Vos
would have us do when she explicitly refers to itmitutional balance as applied by the
Court in theChernobylcase of 1998? Other authors do not explicitly refer to more mce

case law on the institutional balance but do agphplicitly.

The main objection to applying the modern intergtien of the principle of institutional
balance is that in its evolution from ‘balance awers’ in Meroni to the modern day
‘institutional balance’, a qualitative leap has mted. As Jacqué points out, the principle of
institutional balance and iMeroni the balance of powers was originally conceivedaas

substitute for the principle of the separation oWprs of Montesquieu, the aim of which was

2 See Case 25/bster[1970] ECR 1161.

3 Lenaerts & Verhoeven, ‘Institutional Balance andnidcracy’ in C. Joerges en R. Dehousse (eGahd
Governance in Europe’s integrated mark@xford University Press, Oxford 2001) p. 44-45.

* Vos ‘Agencies and the European Union’, in L. Verh® T. Zwart (eds.)Agencies in European and
comparative perspectiy€intersentia, Antwerp 2003) p. 131; Case C-7®88pean Parliament v. Council of
the European Communiti¢s990] ECR 1-2041.



to protect individuals against the abuse of powdy upholding the balance of powers, the
Court safeguarded not only the decision making gescenvisaged by the Treaties but
ultimately also the accompanying guarantees faapeiindividuals. Jacqué observes that this
protective aspect of the principle seems gradutdlyhave been lost as other means of
protection appeared. This radically changes thetwaieroni ruling ought to be interpreted,
and, as is explained later, even more so for agenspecifically. To understand the
underlying logic of theMeroni ruling, it is interesting to read the Opinion ofivocate
General Roemer in the ca¥elThe AG first remarks that in a modern constitusiostate, two
important conditions should apply to the delegatwbpowers to bodies under private law. In
the first place, the delegation may only be dondalaywhich accurately describes the content
of the delegation and, in the next place, sufficjedicial protection against the acts of such
organisations should be guaranteed. He then gods lmok at the specificity of the ECSC
context and remarks that the Treaty does not afpligsrovide for such delegation, neither
does it prohibit it. What he foremost emphasizethad, in the case of delegation, the regime
of judicial protection as established by the Tresitguld be upheld. This can be achieved, still
according to AG Roemer, by equating the acts -ddhlmdies with acts of the High Authority

or by having the High Authority take the final dgon.

The AG took a relaxed stance towards delegationveasl foremost pre-occupied with the
continued respect for the system of judicial protec The possible solutions offered by the
AG are a further indication of this. The same pceupation was furthermore also central to
the ruling by the CJEU. However, in its ruling t@eurt did not choose the solution offered
by the AG, that is to say, the equation of actspo¥ate bodies with acts of the High

Authority. Instead the Court tried to solve theussat hand by prescribing that these bodies

% Jacqué, ‘The Principle of Institutional Balanctl,Common Market Law Revie2v(2004), p. 384.
%% Opinion of Advocate General Roemer in Case Q&§oni & Co, Industrie Metallurgiche SpA v. High
Authority [1958] ECR 89.



may only exercise strictly executive powers. Appé#sein its juxtaposition of executive and
discretionary powers, the Court assumed that drdyekercise of the latter could give rise to
problems pertaining to the regime of judicial pobien as established by the Treaty. This is
not the case, however, as the Court would alsoiamtlgl recognize a year later in the
SNUPATcase’’ In SNUPATthe Court equated a notification by the same ‘BelssAgencies'’
as inMeronito an undertaking ordering it to pay a certain am@f money to the Fund, with
a decision of the High Authority. If the Court haded differently, such a notification would
not have been open to applications for annulménts tepriving the undertaking concerned

of the protection offered by Treaty.

Despite the different solutions worked out by thé And the Court iMMeroni, it must be
clear that the key concern for both was the waywirich rights of private parties, as
guaranteed by the regime of judicial protectioralelshed by the Treaty, would still be
guaranteed after certain tasks have been outsotoqati/ate bodies outside the Treaty. This
is of course something very different from the g institutional balance is conceptualized
today and should make clear that the relevanc®efoni for any delegation issue is its
insistence on the obligation to respect the funddaleprinciple of the right to judicial
protection. Ironically this is one of the problenmsthe current process @gencification
because of the ad hoc way in which the agenciese baen established and the increasing
powers conferred on them. Until the entry into effief the Treaty of Lisbon, no mention was
made of the agencies in the Treaties and a piedaystam of judicial supervision was put in
place through the establishing regulations of tgenaies® What is more, the Union

legislator has not developed this system in a st&isi way across the different regulations,

%" Joined cases 32/58 & 33/S®ciété Nouvelle des Usines de Pontlieue — AcidiieBemple v. High Authority
[1959] ECR 127.

8 See Saurer, ‘Individualrechtsschutz gegen das &larter Europaischen Agenturen’, BGroparechtl

(2010), p. 51-66.



resulting in a different regime depending on theray concerned. More specific problematic
issues ofagencificationfrom the perspective of legal protection ameer alia the fact that
some EU agencies have the power to gieeiure non-binding advice, which ide facto
binding and the jurisdiction of the CJEU over dexis of the agencies of the former second

and third pillar?

E. AGENCIES: OUTSIDE BODIES?

Although the concern expressedNteroni applies generally, it is still important to poioit
that the Meroni ruling concerned the possibility to delegate dertpowers to bodies
established under private law. This is another mgak pitfall when looking at the EU
agencies through thderoniruling. It is quite clear that the agencies areastablished under
private law but are public institutions foundeddgcondary legislation. Although in issues of
delegation -- regardless of the nature of the hodyhich powers are entrusted -- the greatest
solicitude should be given to maintaining cleaesirof accountability, a different approach to
the delegation issue is indeed justifiable depandim whether powers are entrusted to public
or private bodies. Consequently, the referenceCihrt made to théeroni ruling in the
above mentioned recent judgments dealing with -im&rtutional and intra-institutional

delegation should be seen as quite unfortunate.

Instead a modern view of administration is necgssalowing for flexible solutions such as
establishing agencies and this is recognized Hyoasitsuch as VoS.However, extending the
scope oMeroni and applying it to agencies and private bodidseal incompatible with such
a modern view. Such an interpretationvgroni does not allow for flexibility because it only

distinguishes between Treaty institutions, on the band, and non-Treaty institutions on the

%9 |bid., p. 61-64.
%0 vos ‘Agencies and the European Union’, in L. VerigT. Zwart (eds.)Agencies in European and
comparative perspectiyéintersentia, Antwerp 2003), p. 132.



other, thus making it impossible to delegate sigaift tasks to agencies, despite the fact that
they are fundamentally different from private badi&@he assertion thdfleroni applies to
Union Administration therefore does not sit welklwa modern view on administration and,
rather, amounts to conflation, sinb&eroni only dealt with delegation of powers to bodies
established under private law. Hartley’'s discussam delegation exemplifies this. He
distinguishes four types of delegation: delegattonthe Commission, delegation to the
Member States, delegation within an institution detkgation t@utside bodie&' It does not

make much sense then to classify the EU agenciestsisle bodies.

These are a number of issues that have receividel dit no attention in legal doctrine.
Although Griller and Orator clairivleroni remainsgood law®? it cannot simply be assumed to
frame the process aigencification In Meroni the Court ruled on a delegation to bodies
established under private law, but the fact thatEkJ agencies are public bodies warrants a
more generous stance towards delegation of poweEdJtagencies. Furthermore it was not
the institutional balance of th€hernobyl case (compare supra) but the concern for the
Treaty’s system of judicial protection that was tcainto the Court’s reasoning Meroni and

if the Meroni ruling is to be a guide in the processagfencification,this general concern
should be honoured. Lastly, from a practical pahview, to apply a strict and untailored
reading ofMeroni to the EU agencies makes no sense either as aenwhlitU agencies
already dispose of discretionary powers. This isngletely ignored by the European
Commission in its proposal for an EU agency framidwas is shown in the following and

final section.

1 T. C. Hartley, The Foundations of European community law: an iaction to the constitutional and
administrative law of the European commun{tyxford University Press, Oxford 2003), p. 118412
%2 Griller & Orator, 35European Law Review (2010), p. 21.



85. THE COMMISSION PROPOSAL FOR AN INTERINSTITUTIGW

AGREEMENT AND FOLLOW UP

After having highlighted these contentious issitds,interesting to take a look at how the EU
institutions themselves are trying to address #isee ofagencification but also how they
interpret theMeroni judgment and what the implications would be foe turrent debate

between the institutions in the light leroni re-read.

As mentioned above, a legal framework for the EBnages does not yet exist. This is still a
subject of debate amongst the EU institutions &aedMember States and already goes back
guite some time. Vos notes that there was seri@mauskion during the IGC leading to the
Nice Treaty on a possible amendment to the Tretdipsovide for the possibility to establish
agencies. Several proposals were made to this Hogever, particularly because of
reservations on the part of the Commission, nonthese proposed amendments made it in
the Nice Treaty and the matter remained unresolwe®001, in itsWhite Paper on European
Governancethe Commission announced that it would definedtiteria for the creation of
new agencies and the framework in which they opefsy 200%° A year later the
Commission announced that it would submit a prolpfesaan interinstitutional agreement to
the Council and Parliament, setting out the cooddi for the creation of regulatory

agencie$?

The Commission’s announced draft institutional egrent was only submitted to the Council
and Parliament in 2005. The most perplexing thilag that the third wave of agency creation

had already taken its full course: by then the Cassion and the rest of the Union legislature

% European Governance: A White Pap€0OM (2001) 428, p. 24.
 Communication from the CommissidByropean Governance: Better lawmaki@OM (2002) 275, p. 5.



knowingly proposed and established new agenciéseimbsence of a clear framew6?K his
does not quite seem in line with the notiorgobd governangecentral to the Commission’s

White Paper of 2001.

A. THE PROPOSED INTERINSTITUTIONAL AGREEMENT

In its explanatory memorandum on its draft insiioal agreement the Commission explains
the need for a common framework: the lack of sudtamework would result in an opaque
situation, difficult for the public to understandida detrimental to legal certainty. The
Commission then goes on to state the principlegootl governance, according to which the
proposed framework should be established. A rd-karoni judgment would indeed have
the Commission focus on the principles of transpayeand (judicial) accountability. The
Commission, taking the principles of good govermaas a starting point for its proposal, may
also be interpreted in two ways: firstly, this is abligation of result on the part of the
Commission to ensure that its proposal fully achsevhese principles; and it should be
considered as the Commission’s major motive fotiating this proposal. The above
observation on the continuing establishment of egsnin the absence of a framework,

already casts doubt on these premises.

Since the Commission’s proposal stranded, it isar@lyzed in detail here. Instead some
main elements are considered. To begin with, thareaof an interinstitutional agreement,
which at most may only bind the institutions theg party thereto, may in no way amend the

Treaties. Moreover the Commission only envisaged ftamework to be applied to future

% In total, 11 new (then EC) agencies have beerbksfiad since the Commission White Paper on Eurmpea
Governance.

% Draft Interinstitutional Agreement on the operatifrgmework for the European regulatory agenci€©M
(2005) 59 final, p. 2.



agencies, rather than all agencies. According @oGbmmission, applying the framework to
future and existing agencies would be too diffi€llAs mentioned, this did not prevent the
Commission and the Union legislature from establigmew agencies, to which the future
framework would not apply, even after the Commissmade its proposal for a framework.
The scope of the draft agreement was also limaeate future first pillar agencies, excluding
the second and third pillar agencies. This distimctdoes no longer make much sense
following the entry into effect of the Lisbon TrgatAs Curtin notes, a horizontal approach
should be followed encompassing the entire EU amtnation and not just the former EC

administratiorf®

As for the proposal itself, an impact assessmentidvprecede the establishment of agencies.
It would include several factors and wouder alia apply the principles of subsidiarity and
proportionality. This is in response to a certaritictssm of a number of agencies that are
small or only have limited, supporting taskss their establishment justified in the light of

these principles given the high fixed costs ofl@d&thing an agency?

Furthermore, the Commission proposed to establitiird agencies using the legal basis of
the policy in which they would be active, rathearththe then Article 308 EC (now Article
352 TFEU). As the Commission acknowledged in iftdoroposal, this new choice of legal
basis was in fact already well established, sinkéha agencies of the third wave had been

established in this way.

67 |1ni
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The Commission also devoted special attention tisehagencies with the most intense
prerogatives: that is to say, those agencies fy &Jnion standards to specific cases and are
therefore given the power to adopt individual decis that are legally binding on third
parties. This touches the contentious issue of iwvp@mvers may and, more importantly, may
not be conferred to agencies. The Commission, riegerto the Meroni ruling, therefore
clarified that the following powers could not betreisted to agencies: the power to adopt
general regulatory measures, the power to arbitratonflicts between public interests or
exercise political discretion and those powers eorfl on the Commission by the Treaty. As
was explained before concerning the quasi-regylapowers entrusted to the EASA, the
limits which the Commission seeks to impose, rafgrto Meroni, have already been
exceeded. Thus the Commission’s proposal concemnifngmework for future agencies was
already outdated in terms of current practice amrimatter. What is more, by withholding the
exercise of political discretion from agencies, themmission assumes a clear distinction
between technical and political issues. In redhig distinction is not clear at all, as Griller
and Orator also point olt.The criterion applied by the Commission is not ustdated, as it

is doubtful whether there ever was a clear disoncbetween political and technical issues,
but is probably also oversimplified. This is a eag shortcoming since the way this criterion

is defined would determine which powers may or malybe entrusted to agencies.

The literal reading oMeroni applied by the Commission to future agencies ésetfore not

workable since the Commission does not elaboraegémeral concepts it uses to delimitate
agency powers. It does not lead to the legal cdptéine Commission sought with its proposal
because it does not sufficiently clarify the limitst apply to conferral of powers to agencies,

as current agency practice also shows. The Cononissieliance orMeroni seems therefore

0 Griller & Orator, 35European Law Review (2010), p. 22.



foremost inspired by its aspiration to defend svprs against possible encroachment by the
agencies. Instead of using tMeroni judgment to curtail the powers of agencies, aeesr
Meroni judgment would have the Commission focus on theigjal) control mechanisms
applicable to agencies in their functioning andhwilis the necessary transparency for a

meaningful accountability.

A real novelty in the draft of the Commission, hawe was the proposed composition of the
Boards of future agencies, which were also to bend@ed. The Commission proposed the
introduction of parity between the Council and @@mmission with the possibility to allow
representatives of interested parties to be memaHrsit without voting right. Evidently this
would be a major change from the current practieewaould bring uniformity to the internal
organization of the agencies. Concerning the app@nt of the Director, the Commission
proposed to consolidate and codify the evolutiopractice: the Director would be appointed
by the Board on the basis of a list of candidategpo@sed by the Commission. Before the
official appointment, the candidate might be askedanswer questions and make a
declaration before the competent committee(s) ef Huropean Parliament. Although the
procedure proposed by the Commission to appointDihector was in itself not new, the
altered composition of the Board would have givem €Commission much more leverage in
the appointment of the Director. It should be dotieat the Commission’s 2005 proposal
deviates from its 200Zommunication on the operating framework for therdpean
Regulatory Agencie® In the latter communication, the Commission fovetiaat the Director
would be appointed by the Commission on the bésislist of candidates from the Boalfd.
This was abandoned in 2005, although the Commisdiwmot indicate why. It may be that

the Commission realized its proposals concerniegBibard and the Director combined would

I Communication from the Commissiofihe operating framework for the European Regulatdgencies
COM (2002) 718 final.
2 |bid., p. 10.



have been too ambitious for the Member State agoulld have shifted too much power

towards the Commission, away from the Council arehier States.

B. FOLLOW UP

The Commission’s draft institutional agreement wast to the other institutions in February
2005. The Parliament responded positively with solgion putting forward its positiofi.
The Parliament took a co-operative but criticalnst&a It expressed its concern on the
continual growth of agencies at the European lered rightly observed that the future
framework should gradually be applied to existirgerecies as well as future agencies.
However, in its resolution, the Parliament is cosbgly oblivious to the constitutional issues
concerned in thagencificationprocess and more occupied with the extent ofatgrol over
the agencies. The Council was not very enthusiastout the Commission’s draft and, as a
consequence, this is where the discussions foutddrhee legal service of the Council
doubted whether an interinstitutional agreement th@sappropriate instrument for such a
framework because it felt that the draft submitted the Commission went beyond the
establishment of arrangements for co-operation é&atwthe institutions. According to the
Council, the legislature would be bound in the fatby a procedure not laid down in the
Treaties’* Andoura and Timmerman note that, on a politicaelethe Council also viewed
the Commission’s draft as too ambitious and detaileot leaving enough margin for

negotiation’”

3 European Parliament resolution on the draft ingtitutional agreement presented by the Commissiothe
operating framework for the European regulatorynages, OJ C 285 E/123 22 November 2006.

" Answer of Lord Bach (President-in-Office of the ubil) to oral question 0-0093/2005 by Jo Leined an
Janusz Lewandowski, on behalf of the AFCO Committee the Council on the Draft interinstitutional
agreement on the operating framework for the Elanpegulatory agencies.

> Andoura and Timmerman, ‘Governance of the EU: Reéorm Debate on European Agencies Reignited’,
EPIN Working Paper No. 19 (2008), electronicallnitable athttp://www.ceps.eu/files/book/1736.pgast

visited 30.10.2010) , p. 27.




As a result the negotiations came to dead-lock amdMarch 2008, the Commission
announced it would withdraw its proposal for a trafterinstitutional agreemefft (it
eventually formally did in March 2009j.Furthermore, the Commission announced it would
undertake an evaluation of the existing agenciesthat it would not propose new agencies
before this evaluation was conclud&dThe Commission’s pledge to abstain itself from
proposing new agencies did not, however, survive fthancial and economic crisis. As
Europe and the world were faced with the failure§irancial supervision, the Commission
proposed a European system of supervisidey alia through the establishment of a number
of agencieg? In its 2008 communication, the Commission alsoitéd/ the Council and
Parliament to join it in a dialogue, organized miater-institutional working group, on the
place of agencies in European governance. At thee dame the Commission also made it
clear that this would not mean the dialogue sht@dstarted from scratch as it would itself
‘continue to use the philosophy and core principtdsthe proposed interinstitutional
agreement as a point of reference for its own amrdo agencie$® Again the Parliament
took a constructive stance in voting a resolutierterating its point of view urging a swift
commencement of the interinstitutional dialojlégain the Council was more recalcitrant.
However, unlike the Commission and the Parliam#érd, Council clearly indicated that the
interinstitutional working group should also loaka the role and position of the agencies in

the EU's institutional landscapelndeed it is only by answering this question tiere can

’® Communication from the Commission to the Europeariiament and the Council, COM (2008) 135 final.
""Withdrawal of obsolete Commission proposals, L7, 25 March 2009.

8 Communication from the Commission to the EuropRarliament and the Council, COM (2008) 135 final, p
9.

" Proposal for a Regulation of the European Parliamand of the Council establishing a European Bagkin
Authority, COM (2009) 501 finalProposal for a Regulation of the European Parliatnand of the Council
establishing a European Insurance and Occupatidteisions AuthorityCOM (2009) 502 finalProposal for a
Regulation of the European Parliament and of theaun@i establishing a European Securities and Magket
Authority, COM (2009) 503 final.

8 |bid.

81 European Parliament resolution of 21 October 200& strategy for the future settlement of theitinsonal
aspects of Regulatory Agencies (2008/2103(INI)) b E/27, 21 January 2010.

82 Council of the European Union, Approval of a refdybe sent to Mr José Manuel BARROSO, President of
the European Commission, Brussels, 7 November 2B0818/08, p. 4.



be clarity on the powers entrusted to these ageraid only by clarifying the limits that need
to be respected in entrusting agencies with cepgavmers can there be a meaningful debate on

the level of control and the type of control medkars that are necessary and appropriate.

Looking at the proposal and the preceding commtinitcs from the Commission, it is clear
that the principles of good governance have initeenthe philosophy of the Commission.
However, it is equally clear that this philosopmgahe endeavours to apply it to the (future)
agencies is not a simple deduction from these ipies:. The Commission is not only trying
to gain more control over the agencies but alss tto codify certain, albeit vague, limits to
the powers that may be entrusted to them so agép kgencies in check. In reality, the
Commission’s proposal consists for a large padoidifying existing agency practice but fails
to address certain fundamental issues concernimgagiencies. The Parliament for its part
seems primarily concerned with its own powers dkierfunctioning of the agencies, whereas
only the Council has pointed to the need to inclieprimordial question on the position of
the agencies in the institutional architecture e tJnion in the debate. Likewise it is the
institutional balance that seems to be a major @wndor the Treaty institutions, their
contributions to the debate being inspired by tngtnal self-interest as each of them seeks to
extend (or maintain) its influence over the agem@ed strengthen its position vis-a-vis the
other Treaty institutions. However, as was notée, halance of powers ikleroni, which
touches upon the general interest, is differeninftbe institutional balance, which may be

seen as a balance between institution-specificasts.

A re-reading of thévieroni judgment would shift the focus away from the uryedishotomy
between executive and discretionary powers and dvaetemphasize the balance of powers

instead of the institutional balance. This wouldvéhatwofold consequences for the



Commission’s proposal. For one it would mean then@dssion would have to make a bigger
effort in setting out the limits to the possiblenterral of powers to agencies, as it would no
longer be able to hide behind the too simplististidction between executive and
discretionary powers. More thorough thought by @@mmission would ultimately touch
upon the question of the nature of agencies and plece in the institutional architecture of
the Union, a question that was left untouched lyGommission in its proposal. Secondly it
would emphasize, even more than is now the case,nt#ed for transparency in the
functioning of agencies and, because of a clarileimitation of powers, the question of
accountability of both Commission and agencies W@dé addressed in a more satisfactory

way, contributing to the realization of the prirle ofgood governance

86. CONCLUSION

Although theMeroni ruling is often referred to in the debate on E@rages, the relevance of
Meroni for EU agencies should be researched more thohpughe question is not so much
whetherMeroni itself isgood lawbut whether the many differences between the faictse
case and the context dderoni and that of the current day EU agencies, can beasdy
dismissed as is now being done. Additionally, wketit makes sense to apply what was
originally thebalance of powersf Meroni as theinstitutional balanceof Chernobylto the

functioning of agencies is an important considerati

It has been argued that the true relevance ofMtemoni ruling for the current process of
agencificationis the concern of the Court to refer to iedance of powerdhat the system of
judicial protection offered by the Treaty shouldumheld at all times. This is because the pre-

requisites of accountability in general should hghaeld at all times, regardless of the



delegator, delegatee or the form, content and sobpbe delegation. The pre-requisite of
accountability therefore supersedes the factual @rdextual differences betwedneroni
and the current day agencies. However, this germa@buntability cannot be reduced to a
purely judicial accountability, as expressed Meroni, but also involves political

accountability.

It is political accountability, more precisely patal control, which so far has been central to
the discussions at political level between ComnissiParliament and Council. Of those
three, the Commission and the Parliament especaltyn more concerned with their control
over the agencies than with the constitutional tomsng of the agencies while the former
actually depends on latter. When the Commissioarseto theMeroni ruling to interpret the
position of the agencies, this seems foremostedfy the desire of the Commission to stay
‘on top’ of the agencies. This is all the more appawhen the Commission tries to apply a
strict reading of théMeroni doctrine on the future agencies, even though thetioning of
the current agencies already is in contraventiosuich a strict reading. A re-reading of the
Meroni judgment would help the Commission (re)focus tedade on those fundamental

issues concerninggencification that so far are too much neglected.



