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European Court of Human Rights

ECHR 2026/1 Case of Platon v. The Republic of Moldova, 9 October 2025,
no. 74995/17 (Fifth Section)

1 The Facts

The case concerns the conditions of the applicant’s detention. In 2014 the
applicant, a former member of Parliament, was charged with fraud and money
laundering and was detained in prison pending trial. During his detention he
was held in solitary confinement and was guarded by members of the “Pantera’,
a special forces unit. According to the applicant, members of that unit failed to
forward his requests for medical treatment, insulted and provoked him.

This summary is restricted to the issues in relation to the medical assistance
in prison.

2 The Law

2.1 Alleged Violation of Article 3 of the Convention and Article 13
Taken in Conjunction with Article 3

The applicant complained of insufficient medical treatment while in deten-
tion pending trial. He also complained that he had not had an effective rem-
edy in respect of his complaints under Article 3 (prohibition of inhuman or
degrading treatment), contrary to Article 13 of the Convention (right to an
effective remedy).
The general principles concerning medical assistance while in detention have
been summarised in Rooman v. Belgium. In particular, Article 3 requires the
State to ensure that, given the practical demands of imprisonment, prisoners’
health and well-being are adequately secured by, among other things, provid-
ing them with the requisite medical assistance.

The applicant complained for the first time about pain in his teeth on 21
June 2017. Since then and at least until October 2018 he has not received the
dental treatment required by his condition. His lawyer obtained an approval

Published with license by Koninklijke Brill BV | D01:10.1163/15718093-BJA10160
© JOSEPH DUTE AND TOM GOFFIN, 2026 | ISSN: 0929-0273 (print) 1571-8093 (online)

This is an open access article distributed under the terms of the cc By 4.0 license.


https://creativecommons.org/licenses/by/4.0/

SELECTED LEGISLATION AND JURISPRUDENCE 107

for treatment by a private dentist outside prison on 29 September 2017 by the
Court of Appeal, but two dentists subsequently refused to treat the applicant,
after having initially agreed to it.

It is clear that the relevant prison was not properly equipped to treat the
applicant’s toothache, and a domestic court accepted that, despite that some
treatment was available in prison, the applicant needed to be brought to a
private clinic for dental treatment. It has not been argued by the parties that
the treatment required by the applicant’s condition was generally unavailable
in the Republic of Moldova or that there were particular difficulties in secur-
ing it. While the reasons for the refusal of two private dental clinics to treat
the applicant are unclear and the applicant’s allegation that it had been the
result of pressure by the authorities cannot be seen as proven beyond a rea-
sonable doubt, it remains clear that in the face of a situation where the prison
dentist did not have the necessary equipment to treat the applicant’s condi-
tion, which caused him pain and affected his health, and where such equip-
ment and treatment was apparently available outside of the prison, it was
the authorities’ duty to find a solution in order to provide appropriate medi-
cal treatment. Accordingly, the authorities were aware of the impossibility of
offering the applicant the requisite dental treatment within the prison but did
not do enough to arrange for such treatment, either by bringing in the neces-
sary equipment or finding alternative solutions outside the prison.

As for the complaint of a failure to provide him with medical treatment for
pain in the kidneys, it is noted that the applicant did not submit any evidence
that he indeed required such treatment. At the same time, he made at least
three complaints of pain in the kidneys to the authorities, asking to be seen by
anephrologist and for a specialised test in order to facilitate the proper diagno-
sis. The Government referred to replies from the prison administration and the
chief prison doctor that the applicant had often complained about such pain,
but always refused to undergo a medical examination, preferring a private doc-
tor’s examination. However, while having full access to the applicant’s medical
file and other relevant materials, the Government have not submitted any med-
ical evidence either that the applicant was seen by a prison doctor in response
to his complaints about severe pain in the kidneys, or that he had refused being
so examined. It is also noted that no evidence of such medical examinations
or refusals of such examinations can be found among the many pages of his
personal medical file submitted by the applicant, though it is unclear whether
they represent the entirety of that file. At the same time, some pages in that
medical file submitted both by the applicant and the Government show that,
on certain occasions unrelated to complaints about pain in the kidneys, the
applicant did refuse to undergo certain medical examinations, and that the
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prison doctors noted that refusal. It appears, therefore, that there was a prac-
tice of recording refusals of treatment. The Government have not claimed that
parts of the applicant’s prison personal medical file were unavailable and could
not be submitted. In these circumstances, in the absence of any documentary
trace of a refusal by the applicant to accept proposed medical examinations
regarding his alleged pain in the kidneys, of which he complained repeatedly,
it cannot be accepted that such refusals were made.

The Court further notes that the applicant was isolated and unable to see
any doctors other than those in the prison, which means that it was impossible
for him to obtain any evidence that he suffered pain other than submitting
complaints and obtaining replies. Since the parties did not submit any medi-
cal evidence confirming (failed) visits by prison doctors concerning pain in
the kidneys, the only reliable facts are that the applicant made at least three
relevant complaints and that the documents submitted by the parties do not
include any documentary proof of (failed) medical visits, albeit by the prison
doctor, in response to those complaints. In such circumstances, the Court is
unconvinced that the question whether the applicant required to be seen by
a nephrologist to determine and treat the cause of his pain in the kidneys has
been the subject of a proper medical assessment.

The Court cannot speculate on whether the applicant’s request to urgently
see a doctor because of severe pain in the kidneys was deliberately not for-
warded to the relevant prison administration hierarchy by the members of
the “Pantera” detachment guarding him, as alleged by the applicant. It cannot
speculate either on whether the applicant actually required medical treatment
for the condition he signalled. However, it finds it established that the appli-
cant’s complaints of severe pain in his kidneys — which undoubtedly could
potentially require medical attention if confirmed by medical professionals —
were ignored in a manner incompatible with the State duty to secure necessary
medical care in prison.

The Court therefore finds that the authorities did not fulfil their obliga-
tions in respect of medical assistance to a person deprived of his liberty, thus
violating Article 3 of the Convention. The Court also observes, regarding the
complaint under Article 13, that despite his numerous requests and complaints
related to the failure to provide him with dental treatment and his three
requests for kidney treatment, the applicant was still unable to obtain treat-
ment for more than one year.

For these reasons, the Court, unanimously holds that there has been a viola-

tion of Article 3 in respect of the medical assistance while in detention and of
Article 13 taken in conjunction with Article 3.
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ECHR 2026/2 Case of B.M.v. Spain., 6 November 2025, no. 25893/23 (Fifth Section)

1 The Facts

On Friday 14 May 2021, following an aggressive outburst at work, the appli-
cant, born in 1963, was taken to the accident and emergency department of a
public general hospital by the police. At 1.21 a.m. on Saturday 15 May 2021, he
was admitted to a psychiatric hospital on an involuntary basis. At 9.54 a.m.
that day, the psychiatric hospital sent a fax to the judicial authorities to inform
them of the applicant’s urgent admission. On Tuesday 18 May 2021, the Court
of First Instance held a hearing via the Zoom internet platform and approved
the applicant’s detention. The applicant attended the hearing online from the
hospital and was not assisted by a lawyer. On 5 November 2021, the Provincial
Court rejected an appeal by the applicant against the first-instance court’s
decision of 18 May 2021, finding that he had not expressly requested the assis-
tance of a lawyer during the hearing and in any event, he had since been dis-
charged from hospital. The Constitutional Court declared an appeal lodged by
the applicant inadmissible for lack of constitutional significance.

2 The Law

2.1 Alleged Violation of Article 5 of the Convention

The applicant complained that his compulsory committal had not been law-
ful or in accordance with the procedure prescribed by law as provided for in
Article 5 para. 1 (e) of the Convention (right to liberty and security of person).

The applicant’s compulsory committal was decided by the psychiatric hospital
on Saturday, 15 May 2021 and the primary diagnosis was “psychotic symptom-
atology to be determined”, which revealed its preliminary nature and the fact
that a complete diagnosis had not yet been reached.

In such situations the Court has already found it acceptable that an objec-
tive medical opinion was obtained immediately after, rather than before, the
deprivation of liberty occurred. In the present case, the psychiatric hospital
gave notice of the committal to the competent court in time for approval, as
required by the Civil Procedure Act. The Court observes that the applicant’s
committal was approved by an order by the Court of First Instance on Tuesday,
18 May 2021, within seventy-two hours of the moment the decision had been
taken by the hospital, again, as required by the Civil Procedure Act.
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In accordance with this procedure, a court must have at its disposal a medi-
cal report prepared by a doctor appointed by it. In the present case, a doc-
tor appointed by the court (the forensic doctor), was indeed present in the
courtroom together with the judge and the registrar during the hearing, held
by way of the internet platform Zoom, with the applicant, who was detained at
the psychiatric hospital. However, it is not apparent that the court appointed
doctor ever met the applicant in person, let alone examined him before the
hearing. Nor had he or she addressed any question to the applicant during the
online hearing.

Furthermore, the statement in the relevant medical report said “psychotic
symptomatology to be determined” and bore only one signature, presumably
that of the registrar, given the expression “I hereby attest”. The Court doubts
that the approval of the committal of a person “of unsound mind” could be
based on a medical report issued in these conditions, as the doctor appointed
by the court apparently never examined the applicant in person and the report
merely reiterated the same preliminary diagnosis that had been made on the
day of the applicant’s admission, without further consideration.

The Court also notes that the court-appointed doctor was of the view that
the applicant required hospitalisation in order to be properly diagnosed. In
contrast, in a decision with limited reasoning, the Court of First Instance held
that the applicant had already been diagnosed with “psychotic symptomatol-
ogy to be determined” and defined the latter as a mental illness. In addition,
the court indicated that it was impossible to contain and to treat the applicant
in an outpatient setting, but it failed to explain why.

Furthermore, the Court notes that the applicant was not assisted by a lawyer
during the hearing. Under domestic law, the applicant had the right to appear
in the proceedings with his own representative, although the assistance of a
lawyer was not compulsory.

The Government submitted that the applicant had been duly informed of
his right to appear with a legal representative because in the relevant form
it had been stated so by the registrar. Given the fact that the hearing was
remote, it is, however, not entirely clear to the Court how the contents of that
document were communicated to the applicant. Be that as it may, the Court
observes that there is no element in the case file which demonstrates that the
applicant understood that information. There is no record of his reply to it, if
there was one. In these circumstances, it cannot be said with any certainty that
the applicant expressly wished to dispense with legal assistance. On the con-
trary, he tried to contact a lawyer by his own means two times, and once before
the hearing. The admission report, which was at the disposal of the court dur-
ing the hearing, stated that the applicant had complained about the treatment
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he had received and had repeatedly asked to talk to his lawyer. These elements
show clearly that it was the applicant’s wish to be assisted by a representative.

It is true that the procedural guarantees in the proceedings for involuntary
committal need not always be equated with those required under Article 6
para. 1 for civil or criminal litigation. Nonetheless, it is essential that the per-
son concerned should have access to a court and the opportunity to be heard
either in person or, where necessary, through some form of representation.

In the present case the Court notes that the applicant was heard in per-
son, although remotely, and finds that the pre-typed sentence regarding the
right to be assisted by a representative in the court record covered a minima
the requirements of domestic law. Nonetheless, the Court reiterates that an
individual confined in a psychiatric institution because of his or her mental
condition should, unless there are special circumstances, actually receive legal
assistance in the proceedings relating to the continuation, suspension or ter-
mination of his or her confinement. The importance of what is at stake for him
or her, taken together with the very nature of the affliction, compel this con-
clusion. Moreover, this does not mean that persons committed to care under
the head of “unsound mind” should themselves take the initiative in obtaining
legal representation before having recourse to a court.

The Court has further constantly held that the Convention guarantees rights
that are practical and effective and not theoretical and illusory. It considers
that, in a case such as the present one involving a person in a situation of vul-
nerability, the right to legal assistance would have been better protected had
the court actively sought to find out the applicant’s position in the matter.

Furthermore, the Court observes that the procurement of the public pros-
ecutor’s opinion was compulsory. Indeed, in the absence of a lawyer, the public
prosecutor’s role became essential for the protection of the applicant’s rights.
However, the public prosecutor’s written statement merely quoted Article 12
para. 4 of the Convention on the Rights of Persons with Disabilities, without
any reference to the situation of the applicant, and she had neither met the
applicant nor been present at the hearing.

Lastly, the Court finds problematic the fact that the responsibility to provide
the applicant with a copy of the committal decision was apparently placed on
the employees of the hospital and that the court failed to secure a lawful serv-
ing of the decision.

The Court concludes that the Spanish authorities failed to conduct a thor-
ough scrutiny of the applicant’s deprivation of liberty and that the manner in
which they processed the approval of the applicant’s compulsory committal
fell short of the effective procedural safeguards against arbitrary detention.
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For these reasons, the Court, unanimously holds that there has been a viola-
tion of Article 5 para. 1 (e) of the Convention.

ECHR 2026/3 Case of M.A. v. Latvia., 6 November 2025, no. 55234/21 (First
Section)

1 The Facts

The applicant, born in 1967, has had mental health problems since 2005. The
case concerns her detention in an ordinary prison environment, despite the
fact that a court ordered her medical treatment in a psychiatric hospital. She
had been involved in two sets of criminal proceedings. She was first convicted
in 2018 of fraud, tax evasion and forgery and sentenced to four years’ imprison-
ment. While serving her sentence, another set of proceedings for fraud were
instituted against her. It was during those proceedings, in 2021, that the courts
ordered her placement in a psychiatric hospital. However, the decision could
not be enforced until the procedure for her release from serving the sentence
in the first set of proceedings was completed, that is in February 2022.

This summary is restricted to the issues raised under Article 5 para. 1 of the
Convention.

2 The Law

2.1 Alleged Violation of Article 5 of the Convention

Relying on Article 5 para. 1 (right to liberty and security of person), the appli-
cant complained that her detention in the ordinary prison facilities between 13
July 2021 and 4 February 2022 had been unlawful in that she had not received
the court-ordered compulsory psychiatric treatment in a psychiatric hospital.
The Court notes that there were two separate sets of criminal proceed-
ings against the applicant. In the framework of the first set of proceedings,
the applicant’s deprivation of liberty in the period between 13 July 2021 and
4 February 2022 was based on the judgment of the Regional Court of 13
March 2018 sentencing her to four years’ imprisonment. In the framework
of the second set of proceedings, the applicant’s deprivation of liberty in
the period in question was based on the decisions of the District Court of 13
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July 2021 and, subsequently, of 5 January 2022 ordering her confinement in a
psychiatric hospital pending the determination of the issue of application of
compulsory medical measures.

As regards the conformity of the applicant’s detention between 13 July 2021
and 4 February 2022 with the purpose of Article 5 para. 1 of the Convention,
the Court notes that while the purpose of the applicant’s initial detention
under Article 5 para. 1 (a) was punitive in nature, the purpose of her detention
under Article 5 para. 1 (e) was therapeutic, that is, aimed at curing or alleviat-
ing the applicant’s mental-health condition. Therefore, as from 13 July 2021,
when the District Court found the applicant to be a person “of unsound mind”
and ordered her treatment in a general psychiatric hospital, albeit in separate
unrelated criminal proceedings, the purpose of her ensuing detention became
incompatible with the aims of her conviction in the first set of proceedings.

The Court notes that the decision of the District Court of 13 July 2021
ordered the applicant’s placement in a general psychiatric hospital for six
months. This decision entered into force on 10 August 2021 and was com-
municated to the prison administration on 18 August 2021. However, the
applicant continued to serve her sentence for almost another six months —
until 4 February 2022 — in ordinary prison facilities. In particular, as from 24
August 2021 she was held in a prison, in which, as it appears from the documents
submitted by the Government, the medical treatment for her mental health
did not go beyond basic care and no individualised treatment programme was
put in place with a view to cure or alleviate her condition, falling short of the
Convention standards.

The Court considers that the applicant’s detention in ordinary prison facili-
ties following the decision taken in the second set of criminal proceedings on
the applicant’s placement in a general psychiatric hospital did not correspond
to the purpose of Article 5 para. 1 (e).

For these reasons, the Court, unanimously holds that there has been a viola-
tion of Article 5 para. 1 of the Convention.

ECHR 2026/4 Case of A.R. v. Poland, 13 November 2025, no. 6030/21 (First Section)
1 The Facts

The applicant, A.R,, is a Polish national who was born in 1981. The case con-

cerns restrictions on abortion introduced by the Constitutional Court’s judg-
ment of 22 October 2020 declaring unconstitutional the relevant provisions,
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which had allowed for legal abortion in the event of foetal abnormalities, and
the impact of that judgment on the applicant’s personal situation.

The conditions for legal abortion in Poland are set out in the Law on family
planning, protection of the human foetus and conditions permitting the termi-
nation of pregnancy (“the 1993 Act”). Initially, the 1993 Act provided that legal
abortion was possible until the twelfth week of pregnancy where the preg-
nancy endangered the mother’s life or health; prenatal tests or other medical
findings indicated a high risk that the foetus would be severely and irreversibly
damaged or suffering from an incurable life-threatening disease; or there were
strong grounds for believing that the pregnancy was a result of rape or incest.

On 22 October 2020, following an application lodged by 104 parliamentar-
ians, the Constitutional Court delivered a judgment holding, in particular, that
the provisions allowing for legal abortion in the event of foetal abnormalities,
were unconstitutional. The judgment was not published until 27 January 2021,
and it entered into force on that date.

The ruling prompted widespread protests, including demonstrations
involving thousands of participants all over the country. In January 2021 the
Federation for Women and Family Planning, a Polish non-governmental
organisation campaigning for sexual and reproductive rights, posted online a
pre-filled application form and encouraged women of child-bearing age living
in Poland to lodge applications with the Court.

The applicant submitted the pre-filled application form with additional
details added. She stated that at the time of the delivery of the Constitutional
Court’s judgment she had been 15 weeks pregnant. Results of medical tests
taken on 5 November 2020 confirmed that the foetus suffered from a genetic
disorder called trisomy 18. She had not wanted to risk that the Constitutional
Court’s judgment would be published before she could undergo a legal abor-
tion, so she had travelled to the Netherlands where the pregnancy was termi-
nated in a private clinic.

This summary is restricted to the alleged lack of victim status and to the issues
raised under Article 8 of the Convention.

2 The Law
2.1 Alleged Lack of Victim Status

The Court observes that shortly after the delivery of the Constitutional Court’s
judgment the applicant received the results of genetic tests confirming that
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the foetus suffered from a serious genetic disorder — trisomy 18. She subse-
quently travelled to the Netherlands, where the pregnancy was terminated in
November 2020. As the Government rightly pointed out, at the relevant time
abortion on grounds of foetal abnormality was still legal in Poland. However,
the Court notes that judgments of the Constitutional Court have to be pub-
lished without delay. The publication would have removed the possibility for
the applicant to obtain a legal abortion in Poland with immediate effect. The
Court therefore accepts that the applicant risked being directly affected by
the impending change in law resulting from the Constitutional Court’s judg-
ment and therefore travelled abroad for an abortion for reasons of health
and wellbeing.

The Court further accepts the applicant’s argument that that caused her
pain and suffering. Undoubtedly, obtaining an abortion abroad, away from the
support of her family, rather than undergoing the procedure in the security of
her home country, constituted a significant source of added anxiety. As regards
the costs of travelling abroad, Court observes that they could have constituted
a considerable expense for the applicant.

On the whole, the Court is of the view that many of the negative experiences
described by the applicant could have been avoided if she had been allowed to
terminate her pregnancy in the security of her home country. Given the above
considerations, the Court finds that the applicant was not a potential victim
but was “directly affected” by the legislative change in question.

2.2 Alleged Violation of Article 8 of the Convention

The applicant complained that she was a victim of a breach of Article 8 of the
Convention (which protects the right to respect for private and family life) on
account of the Constitutional Court’s judgment of 22 October 2020. She also
complained that the restriction had not been “prescribed by law” given the
allegedly incorrect composition of the Constitutional Court.

2.2.1 General Principles

The expression “in accordance with the law” requires, firstly, that the impugned
measure must have a basis in domestic law and be compatible with the rule of
law. It states the obligation to conform to the substantive and procedural rules
thereof.

Secondly, the expression refers to the quality of the law in question, requir-
ing that it should be accessible to the person concerned, who must moreover
be able to foresee its consequences for him or her, and that it should be com-
patible with the rule of law. The phrase thus implies, inter alia, that domestic
law must be sufficiently foreseeable in its terms to give individuals an adequate
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indication as to the circumstances in which, and the conditions on which, the
authorities are entitled to resort to measures affecting their rights under the
Convention. In particular, as regards the requirement of foreseeability, the
Court has held that a rule was “foreseeable” if it was formulated with sufficient
precision to enable any individual - if need be with appropriate advice — to
regulate his or her conduct.

An interference with the right to respect for one’s private and family life
must therefore be based on a “law” that guarantees proper safeguards against
arbitrariness. There must be safeguards to ensure that the discretion left to the
executive is exercised in accordance with the law and without abuse of powers.
The requirements of Article 8 with regard to safeguards will depend, to some
degree at least, on the nature and extent of the interference in question.

2.2.2 Application of the General Principles to the Present Case

The Court notes at the outset that the conditions for legal abortion in
Poland are set out in the 1993 Act. The Constitutional Court’s judgment of 22
October 2020, which declared as unconstitutional foetal defects as a ground
for abortion, was published on 27 January 2021, after a delay of three months,
and entered into force on the latter date.

The Court observes that the situation of uncertainty which ensued after
the delivery of the Constitutional Court’s judgment of 22 October 2020,
and before it's publication on 27 January 2021, constituted an “interference”
with the applicant’s Article 8 rights. As regards the lawfulness of this interfer-
ence, the parties’ opinions diverged on whether it was lawful for the purpose
of the Convention.

The Court firstly observes that the Constitutional Court’s judgment of 22
October 2020 was adopted in the process of a constitutional review of the
domestic legislation. The procedure was initiated pursuant to the Polish
Constitution, by a group of members of parliament who contested the consti-
tutionality of the 1993 Act. While it is true that the applicant was not a party
to those proceedings, the proceedings before the Constitutional Court affected
her rights, in particular her right to respect for her private life.

Secondly, as regards the composition of the Constitutional Court’s bench
which issued the judgment of 22 October 2020, the Court has previously found
in M.L. v. Poland that the interference with the rights of the applicant in that
case, was “not in accordance with the law” within the meaning of Article 8 of
the Convention because it had not been adopted by “a tribunal established
by law”. The Court considers that these findings are also relevant in the pres-
ent case. At the time of the relevant events, the Constitutional Court’s judg-
ment had not yet entered into force, and the interference with the applicant’s

EUROPEAN JOURNAL OF HEALTH LAW 33 (2026) 106—121



SELECTED LEGISLATION AND JURISPRUDENCE 117

Article 8 rights was caused by the prolonged situation of considerable uncer-
tainty as to the applicable laws and the permissibility of abortion on the
ground of foetal abnormalities.

In that context the Court observes that it was undisputed between the par-
ties that the provisions of the 1993 Act allowing abortion on the ground of
foetal abnormalities had only been formally struck down on 27 January 2021.
Nevertheless, the applicant maintained that the ambiguity that followed the
delivery of the Constitutional Court’s judgment had seriously undermined
legal certainty. Thus, the question that remains to be examined by the Court
is whether at the time of the events in the present case the domestic law was
sufficiently clear and foreseeable in order for the applicant to regulate her
conduct. In that connection, the Court observes that the requirement of fore-
seeability is of particular importance where a right previously available under
domestic law is being restricted.

The Court notes that the Constitutional Court’s judgments take effect from
the date on which they are published in the official publication in which the
original normative act was promulgated, and that in general they are published
immediately as provided in the Constitution. That said, the Constitutional
Court may specify a different date from which a normative act that it has found
unconstitutional will cease to be binding. In the present case the Constitutional
Court in its judgment of 22 October 2020, did not indicate a different date for
the relevant provisions of the 1993 Act to lose their binding effect.

Thus, it was expected that the judgment would be published at any time
after its delivery. In this context the Court notes that the Constitutional Court’s
ruling sparked widespread protests, which only intensified the uncertainty
as to the impact of the changes to the legislative framework on abortion. It
remained unclear whether the restrictions on abortion on the ground of foetal
abnormalities had already taken effect or if it could still be legally performed.
The applicant’s argument to that effect was also supported by the third-party
interveners.

The Court accepts the applicant’s argument that the uncertainty created by
the delayed publication, and hence the entry into force, of the Constitutional
Court’s judgment had undermined legal certainty at the material time. That
prolonged confusion had direct and adverse consequences on the applicant’s
private life as she had been left in a state of ambiguity regarding her right to a
legal abortion on the ground of foetal abnormalities. As a result of the uncer-
tainty the applicant had been compelled to travel abroad for an abortion,
which undoubtedly caused her significant additional stress.

In conclusion, the Court finds that the interference with the appli-
cant’s rights cannot be regarded as lawful. Moreover, there was a lack of the
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foreseeability, owing to the general uncertainty as regards the applicable legal
framework caused by the delay in the publication of the Constitutional Court’s
ruling. It follows that the interference with the applicant’s rights “was not in
accordance with the law” within the meaning of Article 8 of the Convention.

For these reasons, the Court, unanimously holds that there has been a viola-
tion of Article 8 of the Convention.

ECHR 2026/5 Case of Jaklovd and others v. the Czech Republic, 4 December 2025,
no. 38342/23 (Fifth Section)

1 The Facts

The case concerns the death of a 29-year-old man (hereafter: the patient), after
he disappeared from the hospital where he had been admitted following a
suspected epileptic seizure. The applicants are his family, namely his mother,
wife, brother and daughter.

The patient was admitted to the hospital in Prague on 29 November 200g9.
He disappeared on 1 December 2009 and, after several searches, his body
was found on 12 December 2009 close to the hospital complex but in a place
which was difficult to access. The post-mortem revealed that he had died from
hypothermia.

The applicants’ civil claim against the hospital concerning damages for fail-
ing to prevent him from leaving the hospital was ultimately unsuccessful in
2021. In particular, the courts dismissed the claim because they found that the
patient had been provided with proper medical care, and that staff could not
monitor patients’ movements on open wards.

This summary isrestricted to the issues raised under Article 2 of the Convention.

2 The Law

2.1 Alleged Violation of Article 2 of the Convention

Relying on Article 2 of the Convention (right to life), the applicants com-
plained that the lower courts had failed to find the hospital liable for their rela-
tive’s death and had failed to consider specific pieces of evidence or to address
their arguments pertaining to the breach of the hospital’s internal guidelines.
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The Court notes that the civil proceedings brought by the applicants ended
with the dismissal of their claim for damages. Indeed, after two judgments rul-
ing in the applicants’ favour, the District Court ultimately concluded that the
hospital had not breached its preventive duty and that the patient had been
provided with proper medical care following his voluntary admission. It con-
sidered that staff did not have the capacity to monitor patients’ movements,
especially on open wards, and that the security guard had not acted in breach
of his duty in the case at hand since he was not qualified to assess the patient’s
mental state or to prevent him from leaving the hospital. That judgment was
upheld by the Municipal Court, which referred to the expert report finding
that the hospital staff had not acted negligently.

In view of this sequence of events, the Court considers that the applicants
had arguable grounds to suspect that their relative’s death could have been the
result of medical negligence. The respondent State’s duty to ensure compliance
with the procedural obligations arising under Article 2 of the Convention, in
the proceedings instituted in connection with the applicants’ relative’s death,
is therefore engaged in the present case. The considerations that follow in this
respect should not in any way be interpreted as encouraging States to limit the
freedom of movement of hospital patients. The Court reiterates that from a
Convention point of view it is not only permissible to grant hospitalised per-
sons the maximum freedom of movement but also desirable in order to pre-
serve as much as possible their dignity and their right to self-determination.

The Court observes that those decisions were handed down following a judg-
ment of the Supreme Court quashing the lower courts’ decisions and referring
the case back to them in order to determine whether the hospital had known
or ought to have known of specific factors (such as the presence of a mental
disorder) which would have required extraordinary measures in monitoring or
supervising the patient. The Supreme Court also instructed them to clarify the
nature and the content of the hospital’s internal regulations. The Court finds,
however, that neither the District Court nor the Municipal Court addressed
those aspects or dealt with them satisfactorily, despite the applicants’ repeated
requests and the fact that those issues were very important, if not decisive,
for settling the dispute, and therefore required a specific and explicit response
from the courts.

It is also noteworthy that the expert report referred to by the courts, in which
it was found that there had been nothing to suggest that the patient was suffer-
ing from a mental disorder, was based solely on the patient’s medical records
and did not take account of the specific circumstances to which the applicants
referred throughout the proceedings. The Court also shares the applicants’
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view that it is not entirely clear from the decisions in question on what evi-
dence the courts had based their decisions and how they had assessed it.

The Court reiterates in this connection that Article 2 of the Convention
imposes specific procedural requirements upon the domestic authorities and
that the conduct of those authorities must be subject to strict scrutiny. Thus,
where there is a prima facie arguable claim of a chain of events possibly trig-
gered by an allegedly negligent act that may have contributed to the death of
a patient, the authorities may be expected to conduct a thorough examination
into the matter. The Court also emphasises the right of the victim’s family to
obtain an accurate account of the circumstances regarding the death of their
relative and a convincing response to their legitimate concerns regarding the
substance of their complaints.

Although it is not for the Court to speculate on any potential liability of the
hospital in question or the hypothetical outcome of the proceedings had the
above-mentioned issues and statements been properly examined, it considers
that those shortcomings undermined the capacity of the proceedings in the
present case to ensure appropriate implementation of the relevant legislative
and statutory framework designed to protect the patient’s right to life.

Lastly, the Court reiterates that in Article 2 cases concerning medical neg-
ligence a requirement of promptness and reasonable expedition is implicit in
determining the effectiveness of the domestic proceedings instituted to eluci-
date the circumstances of the patient’s death.

On top of this, the Court takes into account that the domestic courts did not
act in a manner consistent with the State’s procedural obligations at issue. The
Court reiterates in this connection that the knowledge of facts and possible
errors committed in the course of medical care should be established promptly
in order to be disseminated to the medical staff of the institution concerned
so as to prevent the repetition of similar errors and thereby contribute to the
safety of users of all health services. Indeed, in a number of cases before the
Court concerning the implementation of a domestic regulatory framework for
the protection of patients’ lives, the finding of a violation was largely based on
the unreasonable delays and the lack of diligence on the part of the authorities
in conducting the proceedings.

In the present case the Court observes that the proceedings brought by the
applicants lasted almost 12 years and were marked by repeated remittals of the
case to the first-instance court for re-examination. In the Court’s view, the fact
that the first judgment on the matter was given almost five years after the appli-
cants had instituted the proceedings, combined with the successive decisions
quashing judgments of the lower courts, discloses a certain lack of diligence
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and a serious deficiency in the manner in which the courts approached the
relevant issues in the particular circumstances of the present case. Despite the
relative complexity of the case, the Court thus considers that the proceedings
were not carried out with reasonable expedition.

The Court concludes that the domestic courts failed to provide an adequate
and timely response to the civil claims in relation to the applicants’ relative’s
death, in a manner consistent with the State’s procedural obligations under
Article 2.

For these reasons, the Court holds, unanimously, that there has been a viola-
tion of the procedural limb of Article 2 of the Convention.
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Notes

This summary is based on the press release and the provisional text of the
judgements of the European Court of Human Rights. These judgments are still
subject to editorial revision before their reproduction in Reports of Judgments
and Decisions. For the full provisional text, see: http://www.echr.coe.int.
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