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1. Introduction

How can a kafila be characterised and recognised in Belgium?' Should it be
converted into an adoption? Or is a kafala equal to foster care? The entry into
force of the 1996 Child Protection Convention in Belgium on 1 September 2014
clarified that a kafala should be characterised as a child protection measure under
Article 3 lit. e of the 1996 Child Protection Convention.” Based on Article 23 of the
Convention, a kafala should automatically be recognised as such in Belgium when
the procedure of Article 33 has been followed. However, the entry into force of the
1996 Child Protection Convention did not solve all issues related to a kafala. The
fact that a kafala should be recognised in Belgium does not mean that a kafala can
automatically have migration law consequences.’ Moreover, the 1996 Child Protec-
tion Convention only covers the recognition of a Moroccan judicial kafala because

'As explained in Nadjma Yassari’s contribution, Beyond kafala: How parentless children are
placed in new homes in Muslim jurisdictions, in this volume, at p. 207, kafala is a form of
guardianship under Islamic law. The term kafala is mainly used in North African countries to
describe the transfer of the care of a child, also called makftl, from the biological parents to another
person or persons called the kafil or kafils. A kafala does not create any ties of filiation between the
makfil and the kafil(s).

2Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and
Co-operation in respect of Parental Responsibility and Measures for the Protection of Children
(1996 Child Protection Convention).

? Article 4 lit. j of the 1996 Child Protection Convention clarifies that the Convention does not apply
to decisions on the right of asylum and on immigration.
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Morocco is the only country where a kafala can be established that has ratified the
Convention.* The recognition of a kafila established in another state, for example
Algeria, is not covered by the Convention. Nevertheless, the entry into force of the
1996 Child Protection Convention has provided much needed clarity on the recog-
nition of a Moroccan judicial kafala in Belgium.® Another aspect not governed by
the Convention is the intra-EU recognition (of the migration law consequences) of a
kafala. This concerns, for example, the situation where the kafil and makful lived in
one member state where the kafala is converted into foster care and a residence right
is obtained, and then move to Belgium.® One may question whether the right to free
movement requires the recognition of the migration law consequences of the kafala
in another member state. This chapter will focus on the recognition of a kafala in
Belgium and, in particular, on the migration law consequences of a kafala. The
relevant legal framework will be explained and for illustrative purposes, Belgian
family and migration case law will be discussed.

At the Belgian national level, the Council for Alien Law Litigation (hereafter
Council) deals with migration cases. The Council’s competence is twofold.” First,
the Council has full competence in appeals lodged against the decisions of the Office
of the Commissioner General for Refugees and Stateless persons (CGRS). This
concerns asylum and subsidiary protection cases.® In these cases, the Council may
confirm the challenged decision but also modify it. Second, the Council can act as an
annulment judge with regard to other appeals.” This second competence includes
appeals against the decisions of the Immigration Office (Dienst

4HCCH, Status Table, available at https://www.hcch.net/en/instruments/conventions/status-table/?
cid=70. A distinction should be made between the judicial kafala established by a court and the
notarial kafala. In Morocco, the notarial kafala is also called an adoulaire kafala. Article 23 of the
Convention only covers the recognition of a judicial kafala.

>In some judgments before the entry into force of the 1996 Child Protection Convention, Belgian
courts refer to the Convention’s recognition regime and the fact that, unfortunately, the Convention
cannot yet be applied. See for example the judgment of the Brussels juvenile court of 16 February
2010, Revue trimestrielle de droit familial 2011, 147, at pp. 147-152; and the judgment of the
Brussels juvenile court of 19 May 2010, Revue trimestrielle de droit familial 2012, 384, at
pp. 384-390.

SThis chapter will discuss the intra-EU recognition of the migration law consequences of a kafala.
However, it is beyond the scope of this chapter to discuss the intra-EU recognition of the private
international law recognition of the kafala. The author’s doctoral thesis concerns the recognition of
a kafala for family and migration law purposes in Belgium and Germany. In her thesis, she
discusses the intra-EU recognition of a kafala from both perspectives.

7 Article 39/1, § 1 of the Vreemdelingenwet (Belgian Aliens Act). The official title in Dutch of the
Aliens Act is “Wet betreffende de toegang tot het grondgebied, het verblijf, de vestiging en de
verwijdering van vreemdelingen”. This chapter discusses the case law of the Council during the
period from 1 January 2010 to 30 June 2021. This case law was analysed by the author as part of her
doctoral thesis on the recognition of a kafala for family and migration law purposes in Belgium.
This case study includes 62 judgments of the Council.

8 Article 39/2, § 1 of the Vreemdelingenwet.
° Article 39/2, § 2 of the Vreemdelingenwet.
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Vreemdelingenzaken).'® The examined case law on kafala mainly relates to this
annulment competence. The competence of the Council as an annulment judge is not
a full competence.'" In these cases, the Council will conduct only a marginal review
and will not assess the facts. The Council may evaluate the reasoning of the
Immigration Office based on the information in the file and the principles of
reasonableness and required clarity. The Council can only review the contested
decision against the legal rules invoked.'> Consequently, the Council cannot assess
the recognition of a kafala on its own initiative.

The Council’s case law will be discussed for illustrative purposes in section III.
on the migration law consequences of a kafala and in section IV. on the intra-EU
recognition of the migration law consequences of a kafala. Before addressing these
two aspects, the next section will outline the Belgian private international law
framework relating to the recognition of a kafala.

I1. How Is a Kafala Recognised in Belgium?

As mentioned in the introduction, the 1996 Child Protection Convention applies to
the recognition of a Moroccan kafala in Belgium. The (correct) application of this
Convention was not possible for a long time because the Convention did not enter
into force in Belgium until 2014, and because of the non-existence of a central
authority in Belgium until 2018. The Antwerp court of appeal brought this last point
to the attention in its judgment of 16 May 2017. The Antwerp court points out that
the Belgian legislature has not yet appointed a central authority as required by the
1996 Child Protection Convention. As a result, the procedure of Article 33 of the
Convention cannot be followed and the Belgian Wetboek van Internationaal
Privaatrecht (Belgian Code of Private International Law or WIPR) applies.'® It
was not until 2018 that the Federal Government Department of Justice (FOD
Justitie) was appointed as competent central authority and the cooperation procedure
between central authorities under Article 33 of the 1996 Child Protection Conven-
tion could be used for a Moroccan judicial kafala.'*

'0L. Denys, Overzicht van het Vreemdelingenrecht, 4th ed. 2019, at p. 993.

L. Denys (fn. 10), at p. 993. However, when there is a risk that the treatment violates the
prohibition of torture of Article 3 of the Convention for the Protection of Human Rights and
Fundamental Freedoms of 4 November 1950 (Human Rights Convention), the Council is obliged to
handle the case with full competence.

121, Denys (fn. 10), at pp. 994-996.
13 Court of appeal Antwerp 16 May 2017, tijdschrift@ipr.be 2017(3), at pp. 15 f.

4 Act of 26 November 2018, Official Gazette of 24 December 2018; and J. Verhellen and
P. Wautelet, The Treatment of Diversity in Family Law in Belgium: Between Acknowledgment
and Indifference, In: Yassari and Foblets (eds), Normativity and Diversity in Family Law 2022, at
pp. 227-253.
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If the recognition regime of the 1996 Child Protection Convention cannot be
applied, for example because it concerns an Algerian kafala, the WIPR will be
applicable. If the kafala is established in a judgment, the general recognition rule
of Article 22 of the WIPR applies, which determines that a foreign judgment is
automatically recognised in Belgium. Article 25 of the WIPR lists the grounds for
refusal of recognition, which includes the refusal ground that the consequence of
recognition is contrary to public policy."

If a kafala is not established in a judgment but in an authentic instrument, such as
a notarial kafala, the general recognition regime for authentic instruments under
Article 27 of the WIPR applies. One difference with the recognition regime for a
judgment under Article 22 is that Article 27 leads to a conflict of laws test. To
recognise the authentic instrument, its validity has to be established in accordance
with the law applicable according to the WIPR. Article 35 of the WIPR stipulates
that the 1996 Child Protection Convention governs all situations regarding parental
responsibility. Therefore, the conflict of laws test will lead to the application of
Article 16 para. 2 of the 1996 Child Protection Convention. Article 16 para. 2 gov-
erns the applicable law regarding the attribution of parental responsibility by an
agreement or a unilateral act, without the intervention of a judicial or administrative
authority. The applicable law is the law of the State of the child’s habitual residence
at the time when the agreement or unilateral act takes effect. For example, if the
kafala is established in Algeria, Algerian law applies and will determine whether the
authentic instrument is valid and can be recognised.'® Besides the conflict of laws
test, Article 27 of the WIPR requires that the recognition of the authentic instrument
establishing the kafala does not lead to an evasion of the law under Article 18 of the
WIPR or a violation of the public policy under Article 21 of the WIPR.

ITI. What Are the Migration Law Consequences of a Kafala?

The question on how to recognise a kafala is not only important to determine
the family law consequences of the kafala, such as whether the makftl can have
the surname of the kafil or whether the kafala changes the inheritance status of the
makfil, but also to determine the migration law consequences of the kafala. For
example, how a kafala is recognised affects whether family reunification between
the makful and kafil(s) can take place, 17 as well as whether the kafil(s) can represent

For an example of the application of this recognition regime to an Algerian kafala, see the
judgment of the court of first instance Liege (Huy department) 12 July 2021, tijdschrift@ipr.be
2022(2), at pp. 112-115.

16 Article 16 para. 2 of the 1996 Child Protection Convention governs the establishment of parental
responsibility. The exercise of parental responsibility falls under Article 17 of the Convention.
'7See section 0.
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the makfiil in migration law proceedings.'® Belgian migration case law shows that
the makfal applies, inter alia, for a residence right on the basis of family
reunification, as an unaccompanied minor, and on humanitarian grounds.19 Below,
the possible qualification of a makfiil as an unaccompanied minor and the determi-
nation of what constitutes a durable solution for a makftl as unaccompanied minor
are elaborated. Thereafter, the possibility of family reunification between the makftl
and the kafil(s) will be addressed.

1. Durable Solution for a Makfil as an Unaccompanied Minor

At the Belgian national level, the definition of an unaccompanied minor is laid down
in Article 61/14, 1° of the Vreemdelingenwet (Belgian Aliens Act) and Article 5 of
the Voogdijwet (Belgian Guardianship Act).”’ Based on these articles, an unaccom-
panied minor is not a national of a member state of the European Economic Area, is
under 18 years and not accompanied by a person who exercises parental authority or
guardianship over him/her in accordance with Article 35 of the WIPR.?! Moreover,
the minor has applied for international protection or does not meet the conditions for
entry and residence in Belgium. Thus, if a minor enters Belgium with a valid visa,
he/she is not considered an unaccompanied minor.”> A Belgian authority has to
notify the Guardianship Service (Dienst Voogdij) and the Immigration Office if it is
aware of the presence of an unaccompanied minor at the border or on the Belgian
territory. The Guardianship Service investigates whether the child can be qualified as
an unaccompanied minor and can appoint a guardian.”> Based on the examined
migration case law, the Belgian awareness raising seminar organised in the frame-
work of the FAMIMOVE project and the transnational roundtable on kafala in Paris,

18Regarding the representation of the makfil, see, for example, the judgments of the Council for
Alien Law Litigation of 19 March 2015 (141 295), 29 September 2015 (153 472) and 21 September
2020 (241 270).

19See for example the connected judgments of the Council for Alien Law Litigation of 5 September
2017 (191 454) and 7 April 2020 (234 943).

20The official title in Dutch of the Guardianship Act is “Programmawet (I) (art. 479) - Titel XIII -
Hoofdstuk VI: Voogdij over niet-begeleide minderjarige vreemdelingen”.

2 As mentioned before, Article 35 of the WIPR stipulates that the 1996 Child Protection Conven-
tion governs all situations regarding parental responsibility. The definition of Article 61/14, 1° of
the Vreemdelingenwet is based on Article 2 lit. f of the Council Directive 2003/86/EC of
22 September 2003 on the right to family reunification (Family Reunification Directive). It is
beyond the scope of this chapter to discuss the difference between the definition of unaccompanied
minor in Article 61/14 of the Vreemdelingenwet and Article 2 lit. f of the Family Reunification
Directive.

22P. Pede and E. Delwiche, Hoofdstuk 5. De specifieke voogdij voor niet-begeleide minderjarige
vreemdelingen, In: Desmet, Verhellen and Bouckaert (eds), Rechten van niet-begeleide
minderjarige vreemdelingen in Belgi€ 2019, at p. 114.

2 Articles 6 and 8 of the Voogdijwet. The appointment of a guardian is an administrative decision.
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which was also part of the FAMIMOVE project, it appears that a makfil is often
considered an unaccompanied minor, even if the makful accompanies his/her kafil
who has a residence right in Belgium.

When a child is qualified as unaccompanied, a durable solution should be found.
This can include family reunification in the State of residence of the parents, return to
the State of origin or the State where the minor has an authorised stay, or stay in
Belgium.** Article 61/14, 2° of the Vreemdelingenwet does not refer to private
international law to determine what constitutes a durable solution for the unaccom-
panied minor. Consequently, it is unclear whether the kafala has to be recognised in
the Belgian legal order to be considered a durable solution. The examined migration
case law, which is discussed below, does not clarify this.?

In the judgment of 26 October 2015, for example, there was discussion about the
durable solution for an abandoned makfiil in a Moroccan kafala.?® In this case, the
migration authorities argued that the kafala is not binding on the Belgian authorities
and does not confer a residence right to the makfal. If the kafil wants to take care of
the makful, this can also be done by providing financial support in Morocco. The
Council does not share this view. Even if a kafala cannot be converted into an
adoption under Belgian law and therefore the migration authorities do not grant a
residence permit for the makfiil based on adoption, it must be ensured that there are
sufficient safeguards for the child in the country of origin. This did not happen.
Based on the Moroccan kafala judgment, the kafil was in charge of the makftl. The
makfal first lived with the kafil’s mother in Morocco. However, the mother of the
kafil moved to Belgium. Consequently, there are no ties anymore with Morocco. In
this case, the durable solution for the makfil is to stay with the kafil in Belgium.

Another example regarding the discussion on a durable solution for the makful is
the judgment of 9 April 2018. Despite the fact that the kafil is the makfil’s aunt and
that the makfal arrived in Belgium with his mother, a guardian was appointed
because the Guardianship Service found that the Moroccan kafala had no legal
value in Belgium.?” The Council supports the view that a durable solution for the
minor does not lie in Belgium since there is a strong presumption of planned
migration to Belgium in this case. In addition, the special residence regime for
unaccompanied minors does not apply to residence for economic reasons, better
education or to live with a family member.”®

It is not illogical that the case law does not address whether the recognition of the
kafala is a condition for considering it a durable solution for the makfiil to reside with
the kafil(s) in Belgium. Indeed, the recognition of the kafala should already be

2 Article 61/14, 2° of the Vreemdelingenwet.

2 See for example Council for Alien Law Litigation 26 October 2015 (155 326); Council for Alien
Law Litigation 9 April 2018 (202 127); Council for Alien Law Litigation 27 June 2018 (206 055);
and Council for Alien Law Litigation 19 November 2020 (244 421).

26Council for Alien Law Litigation 26 October 2015 (155 326).
?The judgment does not clarify whether this concerns a judicial or adoulaire kafala.
%8 Council for Alien Law Litigation 9 April 2018 (202 127).
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examined to assess whether a child is unaccompanied. A kafala that is not recognised
in this regard is unlikely to be recognised to determine what constitutes a durable
solution. However, despite the non-recognition of the kafala based on private
international law, the kafala can be given factual effect pursuant to Article 29 of
the WIPR.?® This enables the existence of a non-recognised kafila to be taken into
account when determining a durable solution for the child.

As mentioned before, it is debatable whether the recognition of the kafala is
necessary for making a decision on what constitutes a durable solution. One situation
in which it is deemed necessary to assess whether there is a valid kafala is when
examining whether the durable solution for the child lies in the country of origin.
This can be illustrated by the judgment of 11 September 2020 concerning a Moroc-
can kafala. The makfiil came to Belgium with one of the kafils. Seven years after his
arrival, a request for a guardian and residence as an unaccompanied minor were
made. A guardian was appointed. Regarding the request for a residence right as
unaccompanied minor, the Guardianship Service has to examine whether the durable
solution for the makfal lies with the kafil in Belgium or with the kafil living in
Morocco.?° It can be argued that in this context, it matters whether a valid kafala has
been established in Morocco and whether the kafil can legally care for the child in
Morocco. A return to Morocco can only be seen as a durable solution for the
makfil if this is the case.

The examined migration case law reveals that a tension may arise when, on the
one hand, the recognition of a kafala is not assessed and taken into account to
determine whether a makful is an unaccompanied minor and, on the other hand, the
kafala is taken into account to find a durable solution for the makful. If the kafala is
recognised and taken into account to determine whether a makful is an unaccompa-
nied minor, it would mean that the makfil is accompanied by the kafil(s).>' The case
law shows that the recognition of a kafala is not always examined. Nevertheless, the
kafala is taken into account when determining a durable solution for the makfil.
Indeed, staying with the kafil in Belgium can be considered a durable solution.

The private international law framework set out in section II. demonstrates that a
kafala established in a country other than Morocco, and not only the judicial kafala
but also the notarial kafala, can be recognised in Belgium. To determine whether a
makfiil is accompanied by a person exercising parental responsibility, it is relevant to

2Based on Article 29 of the WIPR, the existence of a foreign judgment or authentic instrument can
be considered to be evidence without verification of the conditions for recognition.

39 Council for Alien Law Litigation 11 September 2020 (240 738).

31t is noteworthy that the manual for guardians of the Guardianship Service states that the
Guardianship Service should examine the validity of the kafala. If the kafala is valid, no guardian
should be appointed for the unaccompanied minor. This seems to contradict what is happening in
the case law. One possible explanation could be that the kafil(s) cannot sufficiently prove that he/she
is the legal guardian of the child. See for the manual: Federale Overheidsdienst Justitie — Dienst
Voogdij, Handboek voor voogden: Boek 1: Dienst Voogdij en opdracht van de voogd, 2022,
available at https://justitie.belgium.be/nl/themas/kinderen_en_jongeren/niet_begeleide_
minderjarige_vreemdeling_nbmv/handboek_voor_voogden.


https://justitie.belgium.be/nl/themas/kinderen_en_jongeren/niet_begeleide_minderjarige_vreemdeling_nbmv/handboek_voor_voogden
https://justitie.belgium.be/nl/themas/kinderen_en_jongeren/niet_begeleide_minderjarige_vreemdeling_nbmv/handboek_voor_voogden
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apply the private international law framework. One possible explanation that the
kafils pursue to have the makfil qualify as an unaccompanied minor and thus not
have the kafala recognised is that otherwise it is not possible or very difficult to
obtain a residence right for the makful. By invoking the special procedure for
unaccompanied minors and considering the residence with the kafil as a durable
solution, it is still possible for the kafil and makfil to reside and exercise their family
life together in Belgium. Moreover, providing the makfiil a right of residence may be
in the makfal’s best interests under Article 3 of the CRC* and consistent with
his/her right to family reunification under Article 10 of the CRC.

2. Family Reunification as Other Family Member

The case law examined also includes examples in which the makful requests a
residence right based on family reunification. If one of the kafils has the nationality
of an EU member state and has exercised his/her right to free movement, the
application will fall under the Citizenship Directive.”> The application of this
Directive and the influence of the right to free movement on a request for family
reunification in a kafala case is illustrated in the judgment “SM versus Entry
Clearance Officer” of the Court of Justice of the Furopean Union (hereafter
CJEU). This case concerns the request for family reunification between a makftl
in an Algerian judicial kafala and her kafil of French nationality residing in the
United Kingdom. The CJEU held that the makfiil does not fall within the concept of
‘direct descendant’ under Article 2 para. 2 of the Citizenship Directive because the
kafala does not create any parent-child relationship between the kafil and makfal.
Therefore, the makfdl does not have an independent right to residence. However,
entry and residence as ‘other family member’ under Article 3 para. 2 lit. a of the
Citizenship Directive should be facilitated to the makfiil who leads a genuine family
life with the kafil and who is dependent on the kafil. The right to respect for family
life and the principle of the best interests of the child require this. Furthermore, a
balanced and reasonable assessment of all the circumstances of the case should be
made.**

The question can be raised whether the recognition of the kafala based on a
member state’s private international law is a necessary condition to qualify as ‘other
family member’ under Article 3 para. 2 lit. a of the Citizenship Directive.”> As will

32UN 1989 Convention on the Rights of the Child (CRC).

3 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the
right of citizens of the Union and their family members to move and reside freely within the territory
of the Member States.

34CJEU 26 March 2019, case C-129/18, ECLLEU:C:2019:248 (SM versus Entry Clearance
Officer, UK Visa Section).

35In the “SM” judgment, the CJEU ruled that the concept of family member under Article 2 para.
2 Citizenship Directive should be interpreted autonomously. The CJEU did not clarify this for the
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be illustrated by the case law below, the examined Belgian migration case law does
not provide an univocal answer to this question.

In the two connected judgments of 18 February 2021, a makfil in an Algerian
notarial kafala requested family reunification with his sister-in-law who is also his
kafil. She is Dutch and resides in Belgium. The brother of the makfil is the other
kafil. The question arises whether the makfiil qualifies as other family member under
Article 47/1, 2° of the Vreemdelingenwet. This article, which governs family
reunification between an EU citizen and his/her other family members, requires
that the makfiil is dependent on the sponsor in the country of origin or is part of the
sponsor’s family. The Council for Alien Law Litigation finds that the applicant has
not shown that the Algerian kafala relates to legal guardianship. Moreover, the
submitted foster care declaration is not sufficient to prove this. Thus, according to
the Council, the kafala does not prove that the makfiil is part of the sponsor’s family
or dependent on the kifils.*® As a result, the request for annulment of the decisions of
the Immigration Office is unfounded. In these judgments, the recognition of
the kafala under private international law is not examined to determine whether
the makfil is a family member of the kafil for family reunification purposes. Instead,
the Council seems to give its own interpretation to the term ‘other family member’.
In this context, the Council does not clarify the role of private international law and
whether recognition based on the WIPR is necessary to qualify as other family
member.

The recognition of a kafala based on private international law is not addressed in
the two connected judgments of 18 February 2021. The Council focuses on whether
a dependency relationship existed between the makfiil and the kafils in the country of
origin. It follows from the “SM” judgment that the dependency relationship is a
condition for family reunification between the makful and kafil(s). However, there is
only a narrow margin to deny entry and residence for a makful in an Algerian
kafila.?” The Council also examines, as required by the “SM” judgment, what the
best interests of the child are and whether the right to family life has been violated.
This analysis could have been more comprehensive. For example, it is unknown how

concept of other family member. CJEU 26 March 2019, case C-129/18, ECLI:EU:C:2019:248
(SM versus Entry Clearance Officer, UK Visa Section), para. 40. In the “Minister for Justice and
Equality (Ressortissant de pays tiers cousin d’un citoyen de 1’Union)” judgment, the CJEU
indicated that the concept of other family member refers “to persons who have a relationship of
dependence with that citizen, based on close and stable personal ties, forged within the same
household, in the context of a shared domestic life going beyond a mere temporary cohabitation
entered into for reasons of pure convenience”. However, the CJEU did not clarify whether the
private international law recognition of the family relationship is necessary. CJEU 15 September
2022, case C-22/21, ECLLI:EU:C:2022:683 (Minister for Justice and Equality (Ressortissant de pays
tiers cousin d’un citoyen de 1’Union)).

3Council for Alien Law Litigation 18 February 2021 (249 344); and Council for Alien Law
Litigation 18 February 2021 (249 345).

3 Since the legal consequences of an Algerian notarial and judicial kafala are the same, it can be
argued that the “SM” judgment, which dealt with a judicial kafala, also applies to the notarial kafala
in the two connected judgments of 18 February 2021.
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long the kafala has been in existence and whether the kafils and makfil have a family
life together. The Council does not motivate why it deviates from the principle of the
“SM” judgment that entry and residence in principle should be granted to the makful.

Unlike the two connected judgments of 18 February 2021, the judgment of
7 April 2020 illustrates the application of the CJEU judgment “SM” at the Belgian
level. The judgment of 7 April 2020 concerns an application for family reunification
as other family member of a Moroccan makfiil. The kafils have Italian and Moroccan
nationality. After the kafala was established, the kafils and makfil lived in Italy. In
Italy, the makfil had a residence permit as a family member of an Italian citizen.
Moreover, the Italian court appointed the kafils as the makful’s full guardian and
co-guardian. After living together in Italy, they moved to Belgium. Here, they first
applied for a residence permit for the makfal based on humanitarian grounds
pursuant to Article 9bis of the Vreemdelingenwet and then based on family
reunification pursuant to Article 47/1, 2° of the Vreemdelingenwet.

In this case, the migration authorities argued that the makful could not be
considered a family member. The documents submitted demonstrated that there is
a relationship between a guardian and his ward and not a family relationship within
the meaning of the Citizenship Directive. According to the kafils, family
reunification under the Citizenship Directive is not limited to a specific composition
such as blood family or the nuclear family. Moreover, the Vreemdelingenwet does
not define what a family is. The only requirement for family reunification is that the
other family member is dependent or part of the household of the Union citizen.*®

The Council rules that the migration authorities did not give sufficient reasons
why the makful is not a family member within the meaning of the Citizenship
Directive. The migration authorities failed to make a balanced and reasonable
assessment of all the current and relevant circumstances of the case, taking into
account the various interests, as required by the “SM” judgment. Moreover, the
migration authorities did not interpret Article 47/1, 2° Vreemdelingenwet in accor-
dance with the “SM” judgment. Therefore, the Council annuls the decision of the
Immigration Office.”

The judgment of 7 April 2020 is an example where the Council (rightly) follows
the CJEU’s approach that a makfal falls under the concept other family member.
Like in the case before the CJEU, the private international law recognition of the
kafala is not part of the discussion and therefore its role remains unclear. The
Council’s reasoning leads to the conclusion that despite the absence of the exami-
nation of the recognition of the kafala, the makfil is considered a (other) family
member and can enter and reside in Belgium. Since the private international law
recognition of the kafala is not examined and taken into account, the kafala may have
different effects for different legal issues. The same kafala may be recognised

*This is also specified in Article 47/3 of the Vreemdelingenwet.

3 Council for Alien Law Litigation 7 April 2020 (234 943). This judgment is connected to Council
for Alien Law Litigation 5 September 2017 (191 454); and Council for Alien Law Litigation
5 September 2017 (191 455).
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differently for family law purposes, such as the change of the makfil’s surname,
since here the recognition under private international law is assessed and taken into
account. When the kafala is recognised differently for migration law purposes than
for family law purposes, it can lead to a limping legal situation and legal uncertainty.
The existence of such a limping legal situation is not desirable and demonstrates the
importance of aligning the recognition of a kafala for migration law purposes and
family law purposes. One way to achieve more alignment is to use private interna-
tional law as a guiding tool in both areas. Consequently, the concept of other family
member under Article 3 para. 2 lit. a of the Citizenship Directive should also take
into account the recognition of kafala based on a member state’s private
international law.

3. How Can EU Principles Influence the Migration Law
Consequences of a Kafala?

In the “SM versus Entry Clearance Officer” case, only the kafils moved within the
EU. The question can be raised whether the right of free movement also affects the
recognition and the migration law consequences of a kafala if the makfil resided
with the kafils in one member state and then moved to Belgium. This scenario will be
made more concrete based on the judgment of the Council for Alien Law Litigation
of 25 June 2015, which concerns a Moroccan kafala. The kafils requested family
reunification with the makfil as their direct descendant in Belgium. It can be
deduced from the facts that the kafils lived in Spain before coming to Belgium.
However, the migration authorities and Council do not address whether the makful
also lived in Spain and if so, what kind of residence right the makful had there and
how the kafila was recognised there.*’

One may wonder why the recognition of the kafala in Spain is relevant in
Belgium and thus should have been addressed by the migration authorities and
Council. Only if the makfiil has been granted a long-term residence status in
Spain, which gives the makfiil an independent residence status, should this be
respected in Belgium. Regarding other types of residence rights, Belgium does not
have to grant the same residence status as Spain.*' However, the judgment of
25 June 2015 concerns family reunification and this is a derived residence right

40Council for Alien Law Litigation 25 June 2015 (148 503).

“!'The conditions for the long-term resident status are laid down in the Council Directive 2003/109/
EC of 25 November 2003 concerning the status of third-country nationals who are long-term
residents (Long-Term Residence Directive). In principle, the status can be granted when the makful
has resided in Spain for five years. As Goldner Lang notes, Article 14 of this Directive gives the
impression that once the makfil obtained the long-term resident status, he/she must be granted a
residence right in another member state. However, the Directive gives some discretion to member
states, so this cannot be stated with certainty. For a more detailed explanation see I. Goldner Lang,
Intra-EU Mobility of EU Citizens and Third-Country Nationals: Where EU Free Movement and



268 L. Bruijnen

from the kafils who are Union citizens. Since this case concerns family reunification
with EU citizens, the conditions for a residence permit in Spain and Belgium are
based on the Citizenship Directive.*” The implementation of this Directive in Spain
and Belgium may differ. However, for both, the interpretation of the CJEU is
decisive. Based on the “SM” judgment, this means that in both countries the makftl
should be qualified as other family member.**

The principle of the right to free movement does not mean that because the
makfil had a certain residence right in one EU member state, the makful must also
be granted this residence right in another EU member state. Strictly speaking, the
makfil as a third-country national cannot invoke the right to free movement, as
opposed to the kafil, who has the nationality of an EU member state and is therefore a
Union citizen. The makfiil can only derive rights from the kafil’s right to freedom of
movement.** If the makfiil has acquired the nationality of a member state, he/she
becomes a Union citizen and can therefore invoke the right to free movement. This
could be the case, for example, if an Algerian makfal moves to France, acquires
French nationality and then wants to move to Belgium together with his/her kafils. In
this situation, the makfal does not have to rely on family reunification with the kafils
to reside in Belgium but can invoke his/her right to free movement.

IV. Conclusion

The central question in this chapter was whether private international law is an
essential tool to establish migration law consequences in a kafala case. The chapter
aimed to answer this question by first explaining the Belgian private international
law framework on kafala. Regarding the recognition of a Moroccan judicial kafala,
the 1996 Child Protection Convention has provided clarity. However, this does not
mean that a kafala falling outside the scope of the Convention cannot be recognised
in Belgium. The general recognition rules in the WIPR offer a solution here.

How this private international framework can play a role in determining the
migration law consequences of a kafala in Belgium, in particular for an unaccom-
panied minor and for family reunification, was also discussed. This showed that the
private international law framework should be taken into account to determine
whether a makfiil can be considered an unaccompanied minor. Regarding family
reunification as other family member under Article 3 para. 2 lit. a of the Citizenship

Migration Policies Intersect or Disconnect?, In: De Bruycker and Tsourdi (eds), Research Hand-
book on EU Migration and Asylum Law, 2022, at pp. 106—-108.

421, Goldner Lang, In: De Bruycker and Tsourdi (fn. 41), at pp. 105 f.; and L. Della Torre and T. de
Lange, The ‘importance of staying put’: third country nationals’ limited intra-EU mobility rights,
Journal of Ethnic and Migration Studies 2018, 1409, at pp. 1409-1424.

“3This was addressed in paragraph IIL. 2.

“L. Della Torre and T. de Lange, Journal of Ethnic and Migration Studies 2018, 1409, at
pp. 1413 f.



Kafala in Belgium: Private International Law as an Essential Tool. .. 269

Directive, the role of private international law has not (yet) been clearly established.
It was submitted that recognition based on a member state’s private international law
should be a condition so that the recognition of a kafala for migration and family law
consequences are more aligned. Depending on the migration law consequence, it can
thus be concluded that private international law cannot be ignored.
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