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Disruptive reparations?

Tunisia’s victim regions and the collective reparations dilemma in transitional societies

Introduction

In the past two decades the ethical and legal principle of repairing victims of gross human
rights violations has become cemented in both international law and domestic policy (Uprimny
Yepes 2009; de Greiff 2006; Carranza 2009; Falk 2006; United Nations 2005). Under this
principle, victims — including those of gross human rights violations — are entitled to integral
and prompt reparations in order to attempt to repair the harm they suffered and restore their
dignity. In transitional contexts, however, this principle poses several complex dilemmas.
Societies emerging from long periods of conflict or authoritarianism are commonly
characterised by deep social divisions and extreme poverty and inequality, as well as by scarce
economic resource and unstable political constellations. Difficult trade-offs often have to be
made between reparation programs, corrective justice, development and welfare policies — all
of which are intrinsically related but analytically different from one another. In a context of
finite resources, one of the most pressing legal, philosophical and practical tensions the state
(and international donor community) has to face is the one between repairing direct victims of
massive human rights violations in order to rectify an unjust harm, and adopting measures to
ensure access to economic, social and cultural rights for — especially the most impoverished
and discriminated — members of society (Hamber 2000). The underlying question is whether
the existing paradigm of reparations is responsive to the predicament of poor victims (also see
Carranza 2009).

Several elements of the Tunisian transitional justice (TJ) process can be read as an
attempt to navigate these challenges. Following the uprisings of December 2010 that led to the
ousting of Ben Ali in January 2011, Tunisia developed a comprehensive TJ process that was
unique and innovative in several ways. First, it introduced the notion of victim regions, which
are those regions that were systematically and deliberately discriminated against by
consecutive regimes. Second, these victim regions qualified for collective reparation programs.
Third, the process explicitly foregrounded economic injustice and violations of economic,
social and cultural rights. These innovative proposals make Tunisia an interesting case for
studying the reparations dilemma in transitional societies.

The discussion of the Tunisian case in this article relies on an analysis of primary
sources (such as the report by the Truth and Dignity Commission, or Instance Veérité et Dignite,
hereafter IVD), secondary sources, and conversations held during a workshop organised in
Sousse in February 2020. Furthermore, nine expert interviews were carried out with
gatekeepers of the TJ process (notably IVD commissioners and lawyers), and members of civil
society organisations who mobilised around the issue of reparations and international experts
working on this matter. Interviews took place in Tunis and Sousse, and were carried out in
English, French, and Arabic, with the help of a local researcher, Safa Belghith. Transcripts and
consent forms were translated to English. The research followed the ethical guidelines
developed in the context of the broader Justice Visions research project, which were approved
by the Faculty of Law and Criminology, as well as by the European Research Council.

In the remainder of this article I first paint the contours of the debate about the
reparations dilemma in transitional societies, and then zoom in on the case of Tunisia. In the
discussion I propose the notion of disruptive reparations, as opposed to transformative
reparations, as a lens to explore the relevance of the Tunisian approach to the reparations
dilemma.
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The reparations dilemma in transitional societies

While the right to reparations is inscribed in international law (Falk 2006; United Nations
2005), in the context of widespread and gross human rights violations, reparations programs
have to navigate a range of challenges and dilemmas, which are discussed below.

TJ and (collective) reparations

In post-conflict and post-authoritarian contexts, reparations are usually seen as part of a more
encompassing TJ policy that also encompasses truth initiatives, justice processes,
memorialisation and non-recurrence initiatives (Teitel 2014). While TJ programs rely on an
international legal framework, their objectives go well beyond the law, and include, amongst
other things, political transformation (Andrieu et al. 2015).

Reparations are one of the TJ mechanisms in which this assumed extra-legal and
societal impact is most obvious. Reparations can be court-ordered, based on
recommendations by a truth commission, emerge from an administrative decision, or respond
to the advice of national human rights commissions etc. They can be monetary (including cash
payments), material (including education, housing and health provisions) or symbolic
(including official apologies, renaming public spaces, creating memorial places, etc). Most
importantly for this article, they can attempt to provide benefits directly to victims of certain
types of crimes (e.g. through restitution, compensation or rehabilitation) or they can primarily
envision societal effects (e.g. through satisfaction and measures of non-recurrence (United
Nations 2005).! As such, they can target individuals or collectives. The latter is most
appropriate when a whole community has been targeted in the same way or when the number
of individuals who suffered is too large (de Greiff 2006, 459). What unites these various
understandings is that overall, reparations are meant to serve two goals: recognising the loss
and pain suffered by victims and, in doing so, helping them become rights-holders entitled to
redress; and providing actual benefits to victims, in whichever of the above-mentioned forms
(Uprimny Yepes 2009, 269). Reparations are thus not a stand-alone policy, but are part of a
broader policy context, in which limited resources have to be balanced. This is the focus of the
next section.

The nature of reparations dilemma in transitional societies

While there is widespread agreement that full restitution is not possible in cases of gross human
rights violations (Hamber 2000), all violations of international law entail responsibilities for
the state to provide some form of repair to victims that is proportional to the gravity of the harm
they suffered (United Nations 2005, principle 15 & 18). The crucial question then is what that
responsibility should look like, especially in transitional societies where a well-functioning
state apparatus and adequate resources are missing, and the number of victims is high (de Greiff
2006, 455; Uprimny Yepes 2009).

One answer to this question proposes a narrow ‘juridical’ interpretation of reparations,
arguing that significantly widening the boundaries of TJ in general, and of reparations in
specific, might be counterproductive and risks creating a situation where even minimal benefits
cannot be guaranteed (for a critique, see Ketelaars 2018). On the other side of the debate are
scholars embracing a forward-looking and more ambitious understanding of reparations. This,
however, entails various tensions: between backward-looking and forward-looking objectives,
between reparative and distributive justice, and between attempts to do justice to particular
victims and attempts to build a more just future more broadly (Freeman 2006, 51). These
tensions, moreover, often have to be navigated in a context of deep social and economic
inequalities, extreme poverty, dysfunctional, overbearing or lacking state institutions, and
severe economic constraints. More fundamentally, the strict implementation of victims’ right
to full restitution may run counter to the logic of other state policies aimed at non-recurrence,
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poverty alleviation or distributive justice.? (Uprimny Yepes 2009, 637). Different models and
approaches have been formulated to bridge these different demands placed upon transitional
governments.

How the reparations dilemma has been approached in literature

The most influential voice in this debate has been former UN Special Rapporteur on Truth,
Justice, Reparations and Guarantees of Non-Recurrence, Pablo de Greiff. His approach to the
reparations dilemma in transitional societies revolves around the idea of on internal (referring
to different components of reparations programs) and external coherences (referring to other
transitional mechanisms) (de Greiff 2006). It is pinned on an understanding of justice that both
seeks to redress the particular harms suffered by particular individuals as well as addressing
the preconditions of harm through a public and collective dimension. It thus acknowledges the
extent to which reparations are political containing a dimension of recognition, civic trust and
social solidarity (2006, 454).

Building on this proposal, Rodrigo Uprimny Yepes (2009) develops the concept of
transformative reparations, which expands the notion of external coherence by interpreting it
not only to refer to TJ policies, but government policies more broadly. The concept represents
an effort to articulate an alternative understanding of reparations which is not only backward-
looking and grounded in corrective justice, but also forward-looking and grounded in
distributive justice, taking into consideration current needs of the population (2009, 637). This
brings poverty reduction and development policies to the centre of the debate. Yet, while
acknowledging that both reparations and development programs can deliver social goods for
victims, and that links between them should be established, the notion of transformative
reparations analytically distinguish between both, seeking to harmonise various duties of the
transitional state by moving beyond the notion of restoring victims to their previous state (often
of poverty and discrimination), and instead transforming this state that was in itself unjust and
contributed to further injustice. In doing so, it addresses past but also present and future justice
concerns (2009, 637-638) and embeds reparations in a broader program of democratic
transformation towards a more inclusive political project and new social order, aligning states’
duties to fulfil victims’ right to reparation with considerations of distributive justice and the
state’s duty of guaranteeing economic, social and cultural rights.> As such, the proposal can be
understood as part of a broader trend towards transformative justice scholarship which seeks
to recast formal rights and mechanisms in ways that are meaningful to the most disenfranchised
victims.

Several elaborations and critiques of this notion of transformative reparations have been
proposed. One of the most relevant points for this article concerns the unaddressed institutional
bias for only considering gross violations of civil and political rights as causes for reparation
while overlooking the predicament of victims whose poverty and marginalisation is attributable
to conflict or systematic repression or whose economic, social and cultural rights are
systematically violated more generally (Carranza 2009, 2). This critique leads to a deeper
engagement with concerns over socio-economic justice and destabilising power hierarchies, to
which I return in the last section.*

Relation with the domain of development

The reparations dilemma in transitional societies is fundamentally about the ideal relationship
between these reparations programs and other policy domains concerned with poverty
alleviation, both in terms of domestic policies, as well as in terms of development programs
financed (and often implemented) by external funders. The latter is particularly relevant to
highlight because of the reality of foreign donors increasingly mainstreaming the notion of
reparations in their development programs and reorienting their finances towards reparation
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programs, sometimes creating the impression of communicating vessels and
interchangeability. This can for example be observed in international development agencies’
funding for the Columbian 2007 pilot project of collective reparations (Firchow 2013). Also
among international NGOs and international organisations the relation between both kinds of
programs is becoming an increasingly important topic of discussion, as can be gathered from
the Avocats Sans Fronti¢res’ 2017 conference on collective reparations and development, and
recent publications by UNDP (e.g. UNDP 2020).

<PULLOUT> Orienting development funds towards programs of collective
reparations can be tempting because of the idea that the whole country or region has
suffered during a conflict. <PULLOUT> From a conceptual and practical point of view,
too, this rapprochement makes sense. In terms of substance, collective reparations programs
can encompass development projects and can improve access to economic, social and cultural
rights, with additional symbolic and psychosocial elements geared at recognition. Merging the
two is also politically attractive because it gives programs the appearance of being directed
toward the underlying causes of violence as well as recognising victims, suggesting that it
possible to reach goals of justice as well as development within the confines of one program
(de Greiff 2006, 467). Yet, introducing development projects as a form of reparations (or in
other words, for reparations to take the shape of development programs) in conflict-affected
communities is a highly complex endeavour and often has very low reparative capacity because
development programs tend to be too inclusive and not directed specifically toward victims,
focus on poverty alleviation rather than needs emerging form the victimisation, have long and
complex timelines that challenge the perception of direct repair, and easily become the object
of party politics (de Greiff 2006).

In this regard, too, the notion of transformative reparations constitutes a promising
starting point for theorising the ideal relationship between these various policy domains and
for stimulating domestic and international policy-makers to find positive articulations between
reparation programmes, poverty reduction policies and development strategies. In the next
section, I will explore whether the approaches adopted in the Tunisian TJ process can be
understood along these lines of transformative reparations, or if other conceptual lenses are
more appropriate.

Innovations in the Tunisian TJ process

Eleven years ago, Tunisia’s revolution set in motion a series of events including the ousting of
then-dictator Ben Ali, the freezing of his assets, the establishment of various truth initiatives,
and the start of a constitution-drafting process. This section presents the most innovative
dimensions of that TJ process and the events leading up to it as they relate to the theoretical
debate introduced above. Given this article’s focus on conceptual innovation, this section
focuses on theoretical proposals made during the process, even if the actual implementation
thereof has often failed to reflect the ambitious nature thereof.

Rampant socio-economic injustice and corruption leading to uprisings

This section focuses on the economic crimes and injustices that, together with a more
generalised economic crisis, rising unemployment, and growing inequality, were primary
drivers of the 2010-11 protests that led to the fall of Ben Ali. These crimes and injustices were
most present in the interior and South of the country, in governorates such as Gafsa and Sidi
Bouzid, which were left increasingly impoverished in spite of mining activities there being a
source of the country’s wealth to this day (Andrieu 2016; Carranza and Azer Zouari 2020;
Lamont and Pannwitz 2016). The Tunisian [VD traces this situation back to colonial France’s
strategy of impoverishing the peasantry through extreme taxation and ‘economic exploitation
of the country’s mineral and agricultural wealth’ (IVD memorandum, cited in Roht-Arriaza
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2022), as well as to — past and ongoing — IMF and World Bank policies of conditionality that
led to consecutive social crises starting in the 1970s (Truth and Dignity Commission 2019).
The regimes of Habib Bourguiba and later Ben Ali furthered this economic injustice by
capturing the state’s regulatory power to advance neoliberal policies that increased
underemployment and vulnerable jobs, privatised state enterprises, and engaged in extensive
corruption (Truth and Dignity Commission 2019).

Rampant inequalities, corruption and an unequal distribution of political power have
been drivers of long cycles of protests, starting with the bread riots of the 1980s and going on
until today in Tunisia’s interior (Lamont and Pannwitz 2016, 278). These protests, while also
being a direct response to abuses involving physical integrity and civil and political rights, have
throughout primarily revolved around the state’s economic policy, issues of social and
economic justice, and entire sections of the population’s lack of adequate employment, food,
clothing, housing, living conditions or political power (Zemni 2015; Carranza and Azer Zouari
2020; Ketelaars 2018). In January 2011 protests peaked as various political, economic, and
societal transitions intersected, and resulted in the ousting of President Ben Ali and the
beginning of a transitional process which responded to the complex and interwoven demands
regarding socio-economic justice, historical deprivation and marginalisation, and disrupting
existing power structures (Robins and Destrooper 2022). As such, economic and social
injustices were at the basis of the revolution, and inspired demands focused on dignity,
economic and social justice, corruption, the dislocation of political power, and the
redistribution of wealth.

A TJ process revolving around social justice demands

The centrality of economic issues and demands for structural change in the revolution, shaped
grassroots justice claims as well the formal TJ process that was gradually installed after Ben
Ali’s ousting. This can be observed, amongst other things, in the creation of three commissions
to respond to protesters’ demands: a commission of inquiry on human rights violations
committed during the demonstrations, a commission for political reform, and a commission of
investigation on corruption and embezzlement. The atypical mandate of the latter hints at the
centrality of corruption, economic crimes and economic justice in the TJ process. It functioned
as a typical truth commission and documented 5.000 cases of corruption, often linked to other
human rights violations, such as police beatings (Andrieu 2016).

Later, in 2012 and 2013 respectively, a Ministry of Human Rights and Transitional
Justice was created and the Organic Law Establishing and Organising Transitional Justice
(hereafter the TJ law) was enacted. While both initiatives have been critiqued for being slow
and dysfunctional, they were not consciously counterrevolutionary, and in fact contained
several innovative proposals that laid the groundwork for the broader TJ process (Carranza and
Azer Zouari 2020). The TJ law was particularly important because it extended the concept of
‘victim’ by defining regions that suffered from systematic marginalisation or exclusion as
potential collective victims. This notion of a collective victim defined spatially as having
‘suffered systematic marginalisation or exclusion’ for which reparation can be delivered, was
also adopted by the Truth and Dignity Commission (IVD), whose mandate also contained other
potentially innovative proposals, including its broad two-pronged task of finding the truth
about both human rights violations and corruption, and of conceptualising reparations for both
kinds of harm (UNDP 2014).° Furthermore, the IVD had a broad temporal mandate, covering
the entire period from the year before independence in 1956 until the uprisings of 2011. This
made it possible to consider the cyclical and historical roots of structural and socio-economic
injustices. These elements are reflected in the final report of the IVD and the reparation scheme
it proposed, which both pay significant attention to economic and social rights and justice, as
well as to corruption and its effects on economic, social and cultural rights (Truth and Dignity
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Commission 2019, pt. 5). This is also the backdrop against which the IVD formulated the
abovementioned critiques of the economic development models imposed by actors such as
IMF, World Bank and the European Union, insisting that the conditionality inherent in these
models contributed to economic injustices and violations of economic, social and cultural
rights. In addition to this, the report extensively referenced the concept of the victim region
both in terms of the human rights violations that were inflicted as well as with regards to
reparations for these (Truth and Dignity Commission 2019, pt. 6.11I). While there were no
public hearings on these regions’ marginalisation, the commission called for collective
reparations to these regions, consisting among other things of the modification of regional
governance structures and a revision of the neoliberal consensus embraced by Tunisia’s
political elite. This would arguably constitute a genuine disruption of the system that
contributed to the creation of victim regions in the first place. On the one hand, since the IVD
report and recommendations were published in the official gazette, these had the status of legal
pronouncements (Roht-Arriaza 2022). On the other hand, the recommendations remain rather
vague, which raises questions about how much policy impact the IVD report is likely to have
in this respect. Moreover, both the ongoing presence and return to power of domestic elites
wedded to neoliberal politics, as well as the fact that the technical assistance provided by
several international actors implicitly or explicitly promoted a transitional paradigm rooted in
the very dynamics of political and economic liberalisation which the IVD report critiqued,
further hampered the impact and disruptive potential of these pronouncements (Robins and
Destrooper 2022, 260).

Despite the room taken up in the public debate by these various truth initiatives, public
debates soon revolved almost exclusively around reparations.® The theoretical innovativeness
of the reparations program formulated by the IVD acknowledged that entire communities had
become victims of violations, resonated with the concept of marginalised regions as collective
victims, and focused on social and economic impacts of policies and how to repair these. Yet,
discussions about complex pro-rated reparations orders soon overshadowed these fundamental
innovations in practice.

In addition to truth and reparation initiatives, several trials and measures of non-
recurrence were installed as part of the Tunisian TJ process, including vetting procedures in
the justice and security sectors, albeit in a fragmented and incoherent manner (Andrieu 2016,
274; Lamont and Pannwitz 2016).

While the above discussion points out several ambitious and innovative provisions in
the design of the process, it also hints at significant shortcomings, challenges and problems
regarding its further development and implementation. These problems were related to the
politicisation of the process and old regime members seeking to limit political change.
Explicitly counterrevolutionary policies, such as the economic reconciliation law, were
adopted under Beji Caid Essebsi, who did not openly oppose TJ, but nevertheless undermined
specific TJ and accountability measures that were likely to threaten the Ben Ali—connected
elite (Antonakis-Nashif 2018). More recently, Kais Saied started to pursue reconciliation
through presidential decrees that formalise amnesties for those engaged in financial corruption
and tax evasion, by making these amnesties conditional upon an investment commitment in
victim regions. This shows that also innovative proposals like that of a victim region, can
be co-opted into policies that do not fundamentally seek to disrupt the structures
upholding the victimisation of these regions. Problems with the evolution and
implementation of innovative provisions can also be attributed to the fact that around 2012, the
international donor and expert community attempted to coordinate and expand the work of
disparate ad hoc TJ bodies into a national dialogue on TJ, which institutionalised, formalised,

Preprint text, please do not cite, original article via the Journal of Peacebuilding & Development



January 2023 8

and standardised the process, removing it further from grassroots actors’ demands (Lamont
and Pannwitz 2016), aligning it instead with the political and economic liberalisation paradigm
of those offering technical support to the TJ process. This largely invisibilised the marginalised
communities that started the revolutions and generated profound skepticism about the process
(Andrieu 2016, 278).

As such, the ambitious and innovative proposals that characterised the initial TJ
process, and that centred around social justice, dignity, and inequality, and that betrayed a
strong developmental focus, were soon filtered into more traditional legal frameworks that
centred around violations of civil and political rights such as police abuses and violations of
due process (Andrieu 2016, 279; Andrieu et al. 2015).” Indeed, despite provisions to the
contrary, in practice, the economic issues and structural inequities that had prompted the
revolution were hardly addressed in the process, and, as Naomi Roht-Arriaza (2022) argues,

in the end, the leaders and supporters of the transition were unable to adequately
challenge an exclusionary, oligopolistic economic system that left many aspects of
Ben Ali-ism intact without Ben Ali.

These shortcomings, however, are not primarily related to the nature of the innovations
themselves, but rather to how they were operationalised in a highly charged political and
international context that used the ostensibly apolitical international framework of TJ as a tool
in political struggles. In the next section I zoom out from this day-to-day implementation and
elaborate on the nature and meaning of the abovementioned innovations.

Innovation in the Tunisian TJ process

Even if the TJ process that eventually materialised side-lined many of the social and economic
concerns that sparked the revolution, several theoretical and conceptual innovations deserve
further consideration in light of the aforementioned reparations dilemma facing transitional
societies.

First, the formal design foregrounded economic crimes and economic injustice,
considering the long historical, structural and political roots thereof, as well as the prominence
of economic, social and cultural rights violations. This was based on an understanding that
corruption and economic crimes were systemic and integral to the predecessor regimes, and
were closely connected to human rights violations (Roht-Arriaza 2022). The IVD mandate, for
example, explicitly linked tax fraud, corruption and economic injustice to human rights
violations under the dictatorship and as such drew these issues into the IVD’s orbit, facilitating
an explicit critique of neoliberal policies and their contribution to these injustices and crimes
(Truth and Dignity Commission 2019). This turned socio-economic injustice and economic,
social and cultural rights violations into an integral part of the TJ discourse, both within and
beyond formal TJ institutions (Robins and Destrooper 2022).

Second, Tunisia’s TJ law extended the concept of victim and defined regions that
suffered from systematic marginalisation or exclusion as collective victims. This resonates with
the needs articulated by victims from such regions (Andrieu et al. 2015), even if in practice
there is evidence that the way in which the process has been organised continues to fail to
address exclusion and discrimination along regional dividing lines (e.g. because political
decisions of the previous current regimes undermined the very ambition of redistributing
political power, or because logistical challenges hampered information from easily travelling
from the periphery to the capital), and even if the efforts at collective reparation for these
regions in practice did not effectively use structural, (socio)economic, or indirect violence as a
qualification in their definitional work (Robins and Destrooper 2022).8 Most mechanisms only
reference the notion of victim regions in rather generic terms, proposing, for example, to undo
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the extreme centralisation of the Tunisian state. This underlines the centrality of ambitions to
dislocate both economic and political power, beyond the mere redistribution of goods and
services, but does not engaging with the creative space opened through the notion of a victim
region to make innovative recommendations that fundamentally start from this idea of
collective and spatially defined victimisation. This poor operationalisation of the concept,
however says little about the potentially ground-breaking and innovative openings in the TJ
law itself, which merit further conceptual exploration, as they theoretically create a space for
radically rethinking reparation and redistribution of resources.’

Third, the recommendations formulated by the IVD go in the direction of collective
reparations for these victim regions to address the historical and structural economic, political,
cultural and epistemic injustice. The way in which these recommendations are formulated use
the logic of development programming, relying on a logic that development programs have to
take reparations into consideration to target marginalised regions and to develop special
policies in line with the status of victim region. This, the IVD argues, would be in line with
victims’ needs who only want for ‘these regions to be fairly and equitably treated so that they
can feel a sense of belonging to the same national community’ (Truth and Dignity Commission
2019, 445). The collective breach of economic, social and cultural rights is seen here as both a
cause and a consequence of the regional marginalisation, and as a trigger for regional
reparations in the form of regional short-term and long-term alternative development programs
with a reparative objective and an aim of promoting cohesion within society (Truth and Dignity
Commission 2019, 445). The notion alternative is crucial here, as the recommendations
formulated under this heading are about disrupting current neo-liberal policies aimed at
unqualified growth of the economy. Proposals include, for example, biological and small-scale
water-efficient farming programs, allowing for region-specific decentralised development
paths and social solidarity economies. They are distinguished between short-term, medium-
term and long-term interventions, which could be a response to the concern that the reparative
potential of development programs withers because of the long and complex nature thereof
with no immediate benefits for victims (see supra). While this is valuable, it should be
acknowledged that marginalisation and socio-economic deprivation of the regions cannot be
remedied through the redistribution of goods and services alone, and that reshaping political,
cultural and epistemic power structures is crucial.

In sum, these three innovations can be read as an attempt to address regionalised
economic marginalisation and exclusion via collective reparation programs that take the form
of regional alternative development programs that seek to challenges economic models that
facilitated past and ongoing injustices. This is most explicitly visible in the IVD’s approach of
identifying victim regions that had ‘suffered systematic marginalisation or exclusion’ and
proposing reparation for structural harm suffered. This reflects an explicit objective of the TJ
law with regards to making sure that this marginalisation or exclusion will be treated and will
not be repeated. The links between reparations and development programs are thus explicitly
made here, as is the need to disrupt cycles of harm. Nevertheless, what remains implicit and is
often absent in the operationalisation and implementation of initiatives, is a more fundamental
attempt to disrupt political and socio-economic models underpinning harm. In the next section,
I will reflect on this in light of the theoretical discussions introduced in the previous section.

Theorising the Tunisian approach through the lens of disruptive reparations

Because of its threefold innovation of (a) foregrounding economic crimes and economic, social
and cultural rights, (b) defining and operationalising the notion of victim regions, and (c)
formulating collective reparations programs on the basis thereof, the Tunisian reparations
approach could be argued to — at least on paper — constitute a case of transformative reparations
in the sense that it seeks to bridge reparative and distributive justice, backward-looking and
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forward-looking objectives, and reparations programs and development programs. Yet, as |
will argue in this section, in some ways it opens a space to move beyond the notion of
transformative reparations, and in doing so, lays bare one of the potential pitfalls of the idea of
transformative reparations, namely its ongoing embeddedness in a liberal politics of rights
which does not fundamentally offer a deeper political critique of TJ.

The notion of victim regions, for example, could adequately be seen as an element of a
transformative reparations approach. Yet, it can also be understood more ambitiously as a
stepping stone for formulating a more fundamental critique of theories and practices of TJ that
are delimited by a liberal politics. It offers a rhetorical device for theorising the notion of
collective and spatially defined harm in a more explicit way. Moreover the concept of victim
regions acknowledges the complex, collective and cyclical nature of victimisation, the power
hierarchies underpinning it, and the need for reparations to disrupt both the actual victimisation
and the structures facilitating it. The practical and theoretical openings created by this notion
have scarcely been explored. This is partly due to the political and international context
discussed above, partly because at a conceptual level, even a transformative reparations
paradigm hardly invites for a genuine engagement with the notion of disrupting political and
economic structures that contribute to harm. As a consequence, debates about the status of the
economic injustice in, and the reparations for the violations of economic, social and cultural
rights violations in these victim regions, have in practice mostly followed the tropes of a classic
developmental discourse, albeit with attention for alternative development pathways. Much of
the innovative potential of the notion thus withered because of flawed and superficial
engagement with its conceptual implications.

This suggests that, if we take the conceptual innovations of the Tunisian TJ process
seriously and seek to draw conceptual and theoretical lessons from them, it is crucial to
acknowledge and theorise the dynamics and politics of disruption in ways that seek to explicitly
address economic, political, cultural and epistemic structures that contribute to harm. Even a
transformative understanding of reparations inevitably requires a disruption of the status quo
and, as such, will inevitably have to navigate political pushback. This notion of disruption
needs to be better understood, acknowledged, and explicitly factored into reparations programs
with a transformative aim. This disruption entails both socio-economic and political disruption,
as well as the disruption of those conditions that led to the marginalisation and discrimination
of these regions in the first place, including ideological, epistemic and sociological factors that
justified the discrimination against these regions and the people inhabiting them (Tarusarira
2019). Failing to factor this notion of disruption into reparations programs with a
transformative aim, means that even these transformative approaches are bound to operate
strictly within the dominant political and economic liberal paradigm, which challenges their
actual transformative potential.

The Tunisian experience underlines the relevance of transformative reparations but also
underlines the need to theorise more explicitly the inevitable contestation, politicisation and
disruption underlying such an approach. While several scholars have argued that such a far-
reaching objective is beyond the remit of TJ interventions with a delimited lifespan and
resources (de Greiff 2020), arguments in favour of moving from this notion of transformative
reparations towards an understanding of disruptive reparations can be found both in the early
practice and conceptual history of TJ, which was inherently disruptive in nature. Returning to
and foregrounding these disruptive roots of TJ is increasingly uncommon in the current context
of institutionalisation, legalisation and professionalisation of the field, but would nonetheless
be in line with the expectations of many victims (Robins et al. 2022; Gray 2018; Vatthauer and
Weipert-Fenner 2017). The notion of disruptive reparations also avoids the potential
depoliticising of reparations programs that may happen when they move closer to development
programs without a clear critical and theoretical underpinning framing their specificities and
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normative objectives.!? The notion of disruptive reparations, in other words, brings together
three crucial elements: (a) recognition or acknowledgement, (b) monetary or other direct forms
of repair for harms suffered, and (c) disruption of the political, economic, cultural and
epistemic structures that facilitated the harm. It is through this last element that they go beyond
the notion of transformative reparations, notably in foregrounding the fact that these structures
can be economic, social, political as well as epistemic and cultural, and that mere development
programs that only target socio-economic factors in a gradual manner are not sufficient to
disrupt them. Furthermore, the notion of disruptive reparations aligns with the forward-looking
and preventive potential of the reparations pillar and of TJ more generally (Gutteres 2017; UN
Framework Team 2012).

The notion is, moreover, also in line with evolutions in the field of development, and
notably with human rights-based approaches to development (HRBAD) and the so-called
HRBAD 2.0 (Gready and Vandenhole 2014; Vandenhole and Gready 2014). These approaches
also bring the needs of victims to the centre of the discussion and foreground fair and inclusive
processes. Whether in the domain of development or in the domain of reparations, difficult
choices have to be made about what can and needs to be achieved and prioritised. Including
victims in decision-making roles in these processes can be empowering and can increase
legitimacy and sustainability. The HRBAD 2.0 moreover shares with disruptive reparations the
normative objective of social change through a focus on power relations and a questioning of
the role of the state.

This notion of disruptive — rather than transformative — reparations, as I develop it here,
is particularly relevant to the Tunisian context, where protestors demanded a genuine break
with the past (Andrieu 2016). In this context, the notion of gradually transforming socio-
economic structures or going back to a pre-harm status quo would fall short of activists’ and
victims’ needs. The Tunisian example thus shows the relevance of a concept like
transformative reparations because of the obvious linkages of development and repair, of
forward-looking and backward-looking, and of reparative and distributive policies. At the same
time, it illustrates the shortcomings thereof, to the extent that these transformative elements are
not embedded in a more explicit and radical attempt at disrupting political, economic, cultural
and epistemic structures and hierarchies that facilitate harm.

Beyond Tunisia the notion of disruptive reparations allows for the theorisation and
mapping exercise that constitutes an interpretative framework to ensure coherence between
different policy domains, which respects their specificity but approaches them in the most
ambitious way. The necessity of reparations is often undisputed among domestic governments
and donors, and given the sense of urgency and momentum that surrounds reparations
programs and, it can be tempting for international donors to prioritise these over more long-
term or structural development work. The notion of disruptive reparations can help to ensure
that the attention to context and structural dimensions of injustice is not lost.

Concluding remarks

Developing transformative reparations programs without explicit attention for the need
to disrupt political, economic, cultural and epistemic structures that facilitate harm, risks
creating blind spots that challenge the viability of these programs. To substantiate this
argument, the article highlighted three distinct innovative proposals of the Tunisian TJ process
that talk to the reparations dilemma in transitional societies and notably about the relation
between reparation programs and development programs, arguing that the Tunisian experience
can be taken as a starting point to flesh out certain conundrums of this discussion. To do this,
I introduced the notion of disruptive reparations, not as an entirely novel approach or rejection
of pre-existing frameworks, but as a means to build on those in ways that are theoretically
consistent and meaningful for victims. The notion holds on to the idea that adequate reparations
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programs should link reparative and distributive justice and be simultaneously backward- and
forward-looking. It moreover foregrounds the need to also disrupt political, economic, cultural
and epistemic structures that facilitate violence and injustice, as well as the need to theorise
and be explicit about this inevitable disruptive character of these programs and the politics
underlying them. As such, it recenters the discussion about reparations not only on the need to
disrupt structures contributing to harm, but also on the power relations characterizing these
structures and on the role of domestic and international elites. This allows practitioners in the
domain of transitional justice, peacebuilding and development to further explore the nexus
between reparation programs and comprehensive alternative development programs in
transitional contexts, whereby disrupting the roots of violent conflict and injustice more
broadly are prioritised.
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Salonga 2000; Davidson 2017).

3 In this context, Uprimny (2009, 640) cites the reparation programmes after World War II in France and
Norway, which excluded the loss of ‘sumptuary’ elements, such as jewelry, from compensation, because the
purpose was to assist survivors in the reconstruction of the countries and not to rebuild past fortunes.

4 Peru, for example, took the truth commissions identification of those regions most affected by human rights
violations as a basis for setting up a conditional cash transfer program in which families received cash payments
on the condition that they sent their children to school. Such a program can be seen as an acknowledgment of
the harm victims suffered as well as an answer to pressing economic, social and cultural needs. The program
was financed through the Special Law confiscating assets from former president Alberto Fujimori.

5 While facing a range of challenges from the start (including around the selection of its members, its lack of
coherent policies or unified roadmap, its inability - up until the end of 2016 - to publicise its work, its
overreliance on Ennahda support, and its inability to navigate political deadlock), the IVD has been applauded
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® Two decrees were promulgated in 2011 before any significant investigations of past crimes had been carried
out, which led to significant contestation and politicisation of the debate, partly because this approach was
considered to not adequately recognise victims of human rights violations, partly because it meant that the
government could insufficiently gauge what the financial impact of its promises would be, making the process
slow, uneven, untransparent and unfinished and excluding many victims from recognition (Andrieu 2016;
Destrooper and Belghith 2022). Moreover, the way in which the Ennadha-led government organised the
process, e.g. giving amnesty and financial reparations to all individuals who were arrested or condemned for
political reasons since 1989 (including jihadist members of Ansar el-Charia, which classified as a terrorist
organisation) led to accusations of it favouring its own islamist backbench rather than supporting victims
(Andrieu 2016, 271).
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7 As Leila Riahi, a Tunisian activist, argued, ‘In order to fight corruption, we need to rethink and restructure
Tunisia’s development model’ (cited in Carranza and Azer Zouari 2020). Yet, because Ben Ali was not ousted
by a cohesive elite-led mass movement and because there were no shared objectives among protesters beyond
Ben Ali’s ousting and demands for social justice, grassroots demands have difficultly found their way into the
formal transitional justice process.

8 There is for example not even a legal definition of the term ‘regional’ or ‘systematic marginalisation and
exclusion’ in the final IVD report (Truth and Dignity Commission 2019)

% One can meaningfully distinguish between innovation in intent (that is where a novel conceptual approach is
incorporated in the design of an element of the transitional justice process) and innovation in outcomes. The
(formal) Tunisian process has presented a number of genuine innovations in intent that have yet to deliver on
their promise in terms of concrete impacts in terms of innovations in outcomes (S. Gready 2022).

10 See De Greiff (2006) supra on the limited reparative potential of development programs
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