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EU Copyright Exceptions and Limitations and the Three-Step Test: One Step Forward, Two
Steps Back

The three-step test, by origin an international provision, restricts copyright exceptions and
limitations. The three-step test was incorporated into multiple treaties and trade agreements
after being first included in the Berne Convention. Despite some nuances regarding the test’s
wording in these legal instruments, the essential part — i.e. the three criteria — has remained
unchanged. The European Union (EU) legislator took a step forward by expressly implementing
the international three-step test into EU law. Article 5(5) of the 2001 InfoSoc Directive provides
for its own EU three-step test, and more recently, the test was included in the 2019 DSM
Directive. However, two substantial issues remain. First, there is still uncertainty on the specific
meaning of each of these steps, due to scarce case law at the international level. Second, the
incorporation of this standard has led to an added discussion on the scope and addressee of the
EU three-step test. Due to the InfoSoc Directive’s wording, the question arose whether the
three-step test is solely addressed to national legislators, or whether the test can also be applied
by national courts. This Article features a detailed analysis of the European Court of Justice’s
(CJEU) case law on the three-step test, highlighting differing tendencies in its rulings. The
Court’s decisions bring little clarification regarding the question of the test’s addressee, leaving
the issue unresolved and disputed in the legal literature.

I. Introduction

After being first included in the Berne Convention? the three-step test was incorporated into the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS);? the World
Intellectual Property Organization (WIPO) Copyright Treaty (WCT);3 the WIPO Performances
and Phonograms Treaty (WPPT);* and the Marrakesh Treaty.® Despite some nuances regarding
the wording of the three-step test in these international legal instruments, the essential part of
the text — the three criteria — has remained unchanged.® The three-step test has been

* PhD Researcher and Academic Assistant at Ghent University, Faculty of Law and Criminology.

! Berne Convention for the Protection of Literary and Artistic Works of 9 September 1886 (Paris, France, 24 July
1971, amended on 28 September 1979) 1161 UNTS 3 (Berne Convention) art 9(2).

2 Concerning copyright, see Agreement on Trade-Related Aspects of Intellectual Property Rights (Marrakesh,
Morocco, 15 April 1994), Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, 1869
UNTS (TRIPS Agreement) art 13. The TRIPS Agreement also establishes a version of the three-step test for
trademarks (art 17), industrial designs (art 26(2)) and patents (art 30).

3 WIPO Copyright Treaty (Geneva, Switzerland, 20 December 1996) 2186 UNTS 203 (WCT) art 10.

4 WIPO Performances and Phonograms Treaty (Geneva, Switzerland, 20 December 1996) 2186 UNTS 203
(WPPT) art 16(2).

5 WIPO Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired
or Otherwise Print Disabled (Marrakesh, Morocco, 27 June 2013) arts 5 and 11.

& Martin Senftleben, Copyright, Limitations and the Three-Step Test: An Analysis of the Three-Step Test in
International and EC Copyright Law (Kluwer Law International 2004) 105.
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implemented into multiple EU Directives from the 1990s onwards. The Information Society
Directive (InfoSoc Directive)’ three-step test applies to the exceptions and limitations to
copyright provided for under that Directive. More recently, the three-step test was included in
the Digital Single Market Directive (DSM Directive)® as applicable to four new mandatory
exceptions and limitations to copyright. These provisions are meant to address the new types
of uses permitted by digital technologies not clearly covered by the existing Union rules.® The
exceptions and limitations provided for in the DSM Directive seek to achieve a fair balance
between the rights and interests of authors on the one hand, and users on the other. In the digital
environment particularly, the three-step test can serve as a guiding principle when reconciling
these often conflicting interests.°

I1. The international three-step test

1. Legal instruments

The three-step test was first included in what is now Art. 9(2) of the Berne Convention. During
the 1967 Stockholm revision conference, a new general right of reproduction was included in
the Convention, because of its fundamental importance in national jurisdictions. Consequently,
there was a need for a satisfactory formula to provide for the inevitable exceptions to this right.!
The Working Group which proposed the text of what would become Art. 9(2) was aware of the
fact that national legislations already contained a series of exceptions in favour of various public
and cultural interests. There was a need for a provision that could both protect the right of
reproduction against potentially widespread national limitations and exceptions, but also ensure
amargin of appreciation for member states to enact exemptions.? According to Art. 9(2) Berne
Convention, it shall be a matter for legislation in the countries of the Union to permit the
reproduction of such works in certain special cases, provided that such reproduction does not
conflict with a normal exploitation of the work and does not unreasonably prejudice the
legitimate interests of the author.

The three-step test also found its way into the TRIPS Agreement, according to which Member
States shall comply with Arts. 1 to 21 and the Appendix of the Berne Convention, therefore
including the three-step test.!®> However, Art. 13 TRIPS provides for an additional three-step

" EP & Council Directive 2001/29 of 22 May 2001 on the harmonisation of certain aspects of copyright and related
rights in the information society [2001] OJ L167/10 (InfoSoc Directive) art 5(5).

8 EP & Council Directive 2019/790 of 17 April 2019 on copyright and related rights in the Digital Single Market
and amending Directives 96/9/EC and 2001/29/EC [2019] OJ L130/92 (DSM Directive) art 7(2).

°® DSM Directive, recital 5.

10 DSM Directive, recital 6.

11 Swedish/BIRPI Working Group, General report, 1 July 1964, Document DA/22/2, 47; WIPO, Records of the
Intellectual Property Conference of Stockholm June 11 to June 14, 1967, vol 2 (WIPO 1974) 113.

12 Senftleben (n 6) 47-48; Sam Ricketson and Jane Ginsburg, International Copyright and Neighbouring Rights:
the Berne Convention and Beyond (OUP 2006) para 13.03.

13 See TRIPS Agreement, art 9(1). This does not apply for moral rights conferred under art 6 of the Berne
Convention.
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test in similar terms to the Berne Convention, with the difference that it applies to all exclusive
rights of rightholders and not solely the right of reproduction.’* The TRIPS three-step test is
not only applicable to exclusive rights that were newly granted in the Agreement,*® but also to
the Berne Convention rights, given their incorporation into the TRIPS Agreement. Limitations
of and exceptions to these rights must, in addition to Art. 9(2) Berne Convention, also meet the
TRIPS three-step test. In that case, the TRIPS Agreement constitutes an additional guarantee
or ‘Berne-plus’ element.*® As opposed to the Berne Convention, which came to light because
of a desire to protect the rights of authors in their literary and artistic works, the TRIPS
Agreement aims to reduce distortions and impediments to international trade and to promote
protection of intellectual property rights.t” In view of its different purpose, Art. 13 TRIPS might
allow for more extensive limitations and exceptions to exclusive rights.!® However, Art. 2(2)
TRIPS does not allow any derogations from the members’ existing obligations under the Berne
Convention. A more generous interpretation, given a balancing act under the TRIPS
Agreement, cannot therefore affect the protection afforded under the Berne Convention.®

The three-step test was again included in the WCT,?’ which was designed to regulate copyright
issues raised by digital and networking technologies.?! Article 10(1) includes the three-step test
when it comes to the exceptions and limitations to the rights granted under the WCT, whereas
Art. 10(2) refers to the test in respect of the Berne Convention rights. However, Art. 1(4) WCT
already refers to the applicability of the Berne Convention, so this double mention of the three-
step test seems redundant.?? According to the Agreed statement concerning Art. 10, contracting
parties are allowed to carry forward and appropriately extend into the digital environment
limitations and exceptions in their national law which have been considered acceptable under
the Berne Convention. They can also devise new exceptions and limitations that are appropriate
in the digital network environment. It is further stated that Art. 10(2) WCT neither reduces nor
extends the scope of the Berne Convention limitations and exceptions.?®

2. Interpreting the three-step test

a) General rules of interpretation

14 Senftleben (n 6) 86, 89; Panel Report on ‘United States — Section 110 (5) of the US Copyright Act’, adopted 15
June 2000, WT/DS160/R (US — s 110 (5) Copyright Act) para 6.72.

15 The only newly granted right in the TRIPS Agreement are the rental rights for at least computer programs and
cinematographic works, art 11.

16 Senftleben (n 6) 90,118; Ricketson and Ginsburg (n 12) para 13.101.

17 See the Berne Convention and TRIPS Agreement preambles.

18 P Bernt Hugenholtz and Ruth L Okediji, ‘Conceiving an international instrument on limitations and exceptions
to copyright’ (2008) Institute for Information Law Research Paper No 2012-37, 17.

19 Ricketson and Ginsburg (n 12) para 13.102.

20 The WCT constitutes a Special Agreement within the meaning of art 20 Berne Convention.

21 Martin Senftleben, ‘WIPO Copyright Treaty (WCT)’ in Thomas Dreier and P Bernt Hugenholtz (eds), Concise
European Copyright Law (Kluwer Law International 2006) 87.

22 Mihaly Ficsor, The law of copyright and the internet: the 1996 WIPO treaties, their interpretation and
implementation (OUP 2002) para C10.05.

23 Agreed statement concerning art 10 WCT, adopted with the WCT (Geneva, Switzerland, 20 December 1996).
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In the absence of specific rules in the treaty itself, treaties are interpreted by means of the
general rules of the Vienna Convention on the Law of Treaties (VCLT).? Strictly speaking, the
Berne Convention does not fall within the temporal scope of the Vienna Convention.?®
However, since the Arts. 31 and 32 VCLT on the interpretation of treaties are generally
recognized as reflecting pre-existing customary international law, they are applicable to treaties
concluded by state parties prior to the Convention’s entry into force.?® Treaties shall be
interpreted in accordance with the ordinary meaning given to the terms of the treaty in their
context and in light of its object and purpose.?’” The Berne Convention’s three-step test context
includes the records of the 1967 Stockholm review conference, as prepared by a Study Group
composed of representatives of the Swedish government and the United International Bureaux
for the Protection of Intellectual Property (BIRPI).?

Since the TRIPS Agreement incorporates part of the Berne Convention,?® these provisions are
part of the Art. 13 TRIPS context.>° The preparatory works and circumstances surrounding Art.
9(2) Berne Convention are also relevant as a supplementary means of interpretation when it
comes to Art. 13 TRIPS.3! The TRIPS Agreement is subject to the rules of the Dispute
Settlement Understanding (DSU), according to which the World Trade Organization (WTO)
dispute settlement system serves to clarify the existing provisions of agreements in accordance
with customary rules of interpretation of public international law.2

The first and, so far, only application of the international copyright three-step test — more
specifically, of Art. 13 TRIPS —was that of a WTO Panel under the Dispute Settlement Body.*
The European Communities and their Member States requested consultations with the United
States (US) in respect of Sec. 110(5) of the US Copyright Act, as amended by the Fairness in
Music Licensing Act of 1998. This Act provided for a homestyle and business exemption from
copyright, allowing music to be played in public places without the payment of a royalty fee.3*

24 \Vienna Convention on the Law of Treaties (Vienna, Austria, 23 May 1969) 1155 UNTS 331 (VCLT). See US
—5110 (5) Copyright Act (n 14) para 6.43; Senftleben (n 6) 99; Ricketson and Ginsburg (n 12) 189.

B VCLT, art 4. The Vienna Convention entered into force on 29 January 1980.

% Kirsten Schmalenbach, ‘Article 4: Non-retroactivity of the present Convention’ in Oliver Dérr and Kirsten
Schmalenbach (eds), Vienna Convention on the Law of Treaties. A Commentary (Springer 2018) 89; Oliver Dérr,
‘Article 31: General rule of interpretation” in Oliver Dorr and Kirsten Schmalenbach (eds), Vienna Convention on
the Law of Treaties. A Commentary (Springer 2018) 561.

2TVCLT, art 35(1).

28 Ricketson and Ginsburg (n 12) para 5.34.

2 TRIPS, art 9(1) incorporates arts 1-21 Berne Convention and its Appendix.

30 Senftleben (n 6) 106.

8L art 32 VCLT; Senftleben (n 6) 111-12; US —s 110 (5) of the US Copyright Act (n 14) paras 6.73; 6.179; 6.181.
%2 Understanding on Rules and Procedures Governing the Settlement of Disputes (Marrakesh, Morocco, 15 April
1994), Marrakesh Agreement Establishing the World Trade Organization, Annex 2, 1867 UNTS (DSU) art 3(2).
33 US — 5 110 (5) Copyright Act (n 14) para 6.107. See Senftleben (n 6) 107-08, 110; Ricketson and Ginsburg (n
12) para 5.33; Jo Oliver, ‘Copyright in the WTO: The Panel Decision on the Three-Step Test’ (2001) 25 Colum J
L & Arts 119, 132-33.

3 These exemptions allowed certain users to amplify music broadcasts without permission and without paying
compensation to the copyright holder. The homestyle exemption allowed this for small restaurants and retail outlets
to the extent that they used homestyle equipment, as commonly used in private homes. The business exemption
related to food and beverage outlets and retail establishments that did not exceed a certain maximum surface area.
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According to the European Communities, these restrictions violated Arts. 9(1) TRIPS and
11(1)(ii) and 11°'S(1)(iii) of the Berne Convention. The United States based its defence on the
argument that the exemptions were in accordance with Art. 13 TRIPS as well as the substantive
obligations of the Berne Convention.® The WTO Panel concluded that the homestyle
exemption met the requirements of Art. 13 TRIPS, while the business exemption did not.*
The legal value of this Panel report when interpreting the international three-step test has been
questioned. After all, the report is exclusively binding for the parties to the dispute and
constitutes only a supplementary means of interpretation under Art. 32 VCLT.%’ Since the logic
of the Panel’s reasoning is inspired by the TRIPS Agreement, it cannot simply be transposed to
other versions of the three-step test and other forums.3® Nevertheless, the Panel report has a
significant factual value when it comes to the interpretation of the international three-step test,
since it is the test’s only application at an international level.*®

b) Exceptions and limitations

Copyright grants exclusive rights to authors with the aim of securing their economic interests,
thereby stimulating creativity.*® However, limitations of, and exceptions to copyright also
contribute to ensuring freedom of creation, as these provisions leave room for subsequent
authors to build on already existing work.*! This has sometimes resulted in limitations and
exceptions being qualified as ‘rights’ granted to users and future authors.*2

According to the WTO Panel, the notions of ‘exceptions’ and ‘limitations’ overlap in part in
the sense that an exception refers to a derogation from an exclusive right provided under
national legislation in some respect, while a limitation refers to a reduction of such a right to a
certain extent.** Arnold Christie uses the term ‘carve-out’ to describe an exception, i.e. a
specific removal of liability for infringement for undertaking acts that would fall within the
scope of the exclusive rights but for the exception. In contrast, a limitation is a ‘boundary’ to

35 US — 5110 (5) Copyright Act (n 14) paras 6.1 and 6.2.

3 For the homestyle exemption, see US — s 110 (5) Copyright Act (n 14) paras 6.159; 6.219 and 6.272, for the
business exemption, see paras 6.131; 6.211 and 6.266.

37 See Annette Kur, ‘Of Oceans, Islands, and Inland Water — How Much Room for Exceptions and Limitations
under the Three-Step Test?” (2009) 8 Rich J Global L & Bus 287, 328-29. She argues that the WTO Panel Report
cannot be qualified as a ‘subsequent agreement’ or ‘subsequent practice’ in the meaning of arts 31(3)(a) and
31(3)(b) VCLT respectively.

38 Séverine Dusollier, Droit d’auteur et protection des ceuvres dans I'univers numérigue (Larcier 2007) para 571.
39 Senftleben (n 6) 107-08 and 110; Ricketson and Ginsburg (n 12) 200-01, para 5.33; Oliver (n 33) 133.

40 peter S Menell, Mark A Lemley and Robert P Merges, Intellectual Property in the New Technological Age:
2019, vol 1 (Clause 8 Publishing 2019) 22.

4l Christophe Geiger, ‘Promoting Creativity through Copyright Limitations: Reflections on the Concept of
Exclusivity in Copyright Law’ (2010) 12 Vand J Ent & Tech L 515, 525-26.

42 Christophe Geiger and Franciska Schonherr, ‘[art 5 of] The Information Society Directive’ in Irini A Stamatoudi
and Paul Torremans (eds), EU Copyright Law. A Commentary (Edward Elgar 2014) para 11.63. See Pascale
Chapdelaine, Copyright User Rights. Contracts and the Erosion of Property (OUP 2017).

4 US — 5110 (5) Copyright Act (n 14) para 6.107.
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an intellectual property right, that is, a general constraint on its scope.** This is in line with Sam
Ricketson’s opinion, which is that exceptions allow for the removal of liability that would
otherwise arise, whereas limitations allow for the exclusion of protection for particular
categories of works or material.*> Some authors have based the difference between the terms
on whether or not remuneration is owed. An exception is then an unremunerated permitted use,
while limitations envisage replacing exclusive rights with compensation.*® Martin Senftleben
differentiates between exceptions and limitations by means of the distinct civil and common
law legal traditions. Civil law traditions grant broad exclusive rights to authors, so when certain
uses are nevertheless exempted within this system such a derogation will be called an exception.
Common law countries grant more limited exclusive rights from the start, so flexible open-
ended provisions allow room for unauthorized uses. Hence, copyright appears to be limited and
its restriction is not exceptional, meaning the term limitation is more appropriate.*’

C) Certain special cases

According to the first step, limitations or exceptions to exclusive rights shall be confined to
certain special cases. The term ‘certain’ entails that an exception or limitation in national
legislation must be clearly defined.*® However, there is no need to explicitly identify every
possible situation to which the exception could apply, provided that the scope of the exception
is known and particularized.*® More than a clear definition is needed in order to meet the first
condition. The term ‘special’ connotes that an exception or limitation should be narrow in both
a quantitative and qualitative sense, suggesting a narrow scope as well as an exceptional or
distinctive objective.*

According to the WTO Panel, the term ‘certain special cases’ should not be equated with
‘special purpose’, thereby rejecting Sam Ricketson’s early interpretation of the Berne
Convention first step.®! The wording of Art. 13 TRIPS does not connote that an exception or

4 Arnold Christie, ‘Maximising permissible exceptions to intellectual property rights’ in Annette Kur and Vytautas
Mizaras (eds), The Structure of Intellectual Property Law: Can one size fit all? (Edward Elgar 2011) 123-25;
Arnold Christie and Robin Wright, ‘A Comparative Analysis of the Three-Step Tests in International Treaties’
(2014) 45 11C 409, 420.

4 Sam Ricketson, ‘WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital
Environment’ (Standing Committee on Copyright and Related Rights, 23-27 June 2003) SCCR/9/7, paras 1 and
2.

46 Ficsor (n 22) para 5.04; Dusollier (n 38) para 545.

47 Senftleben (n 6) 22.

4 US — 5110 (5) Copyright Act (n 14) para 6.108.

49 ibid.

%0 ibid para 6.109.

51 See Sam Ricketson, ‘The Berne Convention for the Protection of Literary and Artistic Works: 1886-1986°
(Centre for Commercial Law Studies, Queen Mary College 1987) 482. In a footnote (114) accompanying the
interpretation of the first step, the WTO Panel states that they are cautious to use the interpretation of a term
developed in the context of an exception for the reproduction right for interpreting the same terms in the context
of a largely similarly worded exception for other exclusive rights conferred by copyrights. In a revised version of
his work, Ricketson later acknowledged the differences in reasoning when it comes to art 13 TRIPS when
compared to art 9(2) Berne Convention, stating that art 13 TRIPS is applicable to all exclusive rights of copyright
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limitation must be justified in terms of a legitimate public policy purpose.®®> Therefore, a
limitation or exception may be compatible with the first step even if it pursues a special purpose
whose underlying legitimacy in a normative sense cannot be discerned.>® However, public
policy purposes stated by law-makers when enacting a limitation or exception may be useful
from a factual perspective for making inferences about the scope of a limitation or exception or
the clarity of its definition.>* The Panel’s cautious approach was approved of by Jane Ginsburg,
who has stated that the first step should not receive a normative interpretation since the purpose
behind any given exception will be tested by the second and third steps of the test.>®

d) Normal exploitation

The second step entails that any limitations or exceptions shall be confined, so that they do not
conflict with a normal exploitation of the work. If ‘normal’ exploitation were equated with full
use of all exclusive rights conferred by copyright, the three-step test would be devoid of
meaning. Therefore, normal exploitation clearly means something less than full use of an
exclusive right.®® The Panel states that the ordinary meaning of the term ‘normal’ appears to
reflect two connotations: an empirical nature, i.e. what is regular, usual, typical or ordinary; and
a somewhat more normative (if not dynamic) approach, i.e. conforming to a type or standard.>’
Under the empirical or quantitative aspect of the connotation of normal, uses from which an
owner would ordinarily expect to receive compensation are part of the normal exploitation,
whereas the more normative approach to defining normal exploitation includes, inter alia, a
dynamic element capable of taking into account technological and market developments.>® One
way of measuring the normative connotation of normal exploitation is to consider, in addition
to those forms of exploitation that currently generate significant or tangible revenue, those
forms of exploitation which, with a certain degree of likelihood and plausibility, could acquire
considerable economic or practical importance.>®

The WTO Panel concludes that an exception or limitation to an exclusive right in national
legislation rises to the level of a conflict with a normal exploitation of the work, if uses that in
principle are covered by that right but are exempted under the exception or limitation enter into
economic competition with the ways that rightholders normally extract economic value from
copyright protection and thereby deprive them of significant or tangible commercial gains.®

owners, not just reproductions, and also appears in a trade agreement rather than a treaty purely concerned with
intellectual property rights. See Ricketson and Ginsburg (n 12) para 13.13.

52 US — 5110 (5) Copyright Act (n 14) para 6.111.

53 ibid para 6.112.

4 ibid.

% See Jane Ginsburg, ‘Toward Supranational Copyright Law? The WTO Panel Decision and the "Three-Step Test"
for Copyright Exceptions’ (2001) 187 RIDA 3. She was joined by Sam Ricketson in her point of view, see
Ricketson and Ginsburg (n 12) para 13.14.

% US — 5110 (5) Copyright Act (n 14) para 6.167.

5 ibid paras 6.166 and 6.182.

% ibid paras 6.177-78.

59 ibid para 6.180.

%0 ibid para 6.183.
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The Panel does note that what constitutes normal exploitation in the marketplace may evolve
as a result of technological developments or changing consumer preferences.®!

e) Unreasonably prejudice legitimate interests

Lastly, limitations or exceptions shall not unreasonably prejudice the legitimate interests of the
author when it comes to the Berne Convention, or rightholder, in the TRIPS Agreement. The
third step refers to a proportionality principle, leaving room for a balancing exercise between
the interests of authors and rightholders on the one hand, and users on the other.5? The notion
of ‘interests’ is not necessarily limited to (actual or potential) economic advantage or
detriment.%® In addition to these economic interests, under the Berne Convention an author also
has non-economic or moral rights,® which were not included in the TRIPS Agreement.®®

The term ‘legitimate’ first relates to lawfulness from a legal positivist perspective, in which
case ‘legitimate interests’ can be equated with ‘legal interests’.%® Second, legitimacy also has a
more normative connotation in the context of calling for the protection of interests that are
justifiable in light of the objectives that underlie the protection of exclusive rights.%” One way
of quantifying legitimate interests is looking at the economic value of the exclusive rights
conferred by copyright. As the WTO Panel stresses, that is not to say that legitimate interests
are necessarily limited to this economic value.®® The Panel refers to a different decision, where
the term ‘legitimate interests’ in the framework of Art. 30 TRIPS was interpreted as a normative
claim, calling for protection of interests that are ‘justifiable’ in the sense that they are supported
by relevant public policies or other social norms.°

The crucial question is which degree or level of ‘prejudice’ may be considered as unreasonable.
According to the WTO Panel, prejudice reaches an unreasonable level if an exception or
limitation either causes or has the potential to cause an unreasonable loss of income to the
copyright owner.”® According to Daniel Gervais, the inclusion of a reasonableness or
justifiability criterion is the key that allows legislators to strike a balance between the rights of

%1 ibid para 6.187.

62 Séverine Dusollier, ‘L’encadrement des exceptions au droit d’auteur par le test des trois étapes’ [2005] IRDI
212, 221; Senftleben (n 6) 211-12 and 227; Ricketson and Ginsburg (n 12) para 13.26; Christophe Geiger, ‘The
role of the three-step test in the adaptation of copyright law to the information society’, [2007] UNESCO Copyright
Bulletin 1, 18.

83 US — 5110 (5) Copyright Act (n 14) para 6.223.

6 Haochen Sun, ‘Overcoming the Achilles Heel of Copyright Law’ (2007) 5 Nw J Tech & Intell Prop 267, 301.
8 Ricketson and Ginsburg (n 12) para 13.24; André Lucas, ‘For a reasonable interpretation of the three-step test’
(2010) 32 EIPR 277, 277.

6 Senftleben (n 6) 227-28; Ficsor (n 22) para 5.57.

67 US — s 110 (5) Copyright Act (n 14) para 6.224.

% ibid paras 6.226-27.

6 Panel Report on ‘Canada — Patent Protection of Pharmaceutical Products’, adopted 7 April 2000, WT/DS114/R,
para 7.69.

0°US -5 110 (5) Copyright Act (n 14) para 6.229.
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authors and other copyright holders on the one hand, and the needs and interests of users on the
other.™

An important element when evaluating the prejudice to the copyright owner’s legitimate
interests is the payment of equitable remuneration, whether or not by compulsory licensing.’?
As opposed to what is the case for step two, the payment of such remuneration may avoid a
conflict with step three.”® Based on this implication, the order of the last two steps of the three-
step test were reversed during the Stockholm review conference.’ If an exception or limitation
conflicts with the second step it is not permissible, regardless of whether remuneration was
paid. It is clear from this that the receipt of royalties under a compulsory license cannot be
regarded as normal exploitation of the work.™

f) A balanced interpretation?

A group of copyright experts has issued an interpretive statement advocating a balanced
interpretation of the three-step test.”® They state that the three-step test has already established
an effective means of preventing the excessive application of limitations or exceptions.
However, there is no complementary mechanism prohibiting an unduly narrow or restrictive
approach.”” It has been assumed that the three conditions of the three-step test are cumulative
and must therefore each be fulfilled in order for a limitation or exception to be compliant with
the test.”® According to the group of experts, however, the three-step test requires a
comprehensive overall assessment when correctly applied, rather than the step-by-step
application that its usual description implies.” They declared that the three-step test constitutes
an indivisible entirety and that the three steps are to be considered together. According to the
declaration, the three-step test does not require limitations and exceptions to be interpreted
narrowly. They are however to be interpreted according to their objectives and purposes.®°

The balanced interpretation of the three-step test differs from the WTO Panel’s more
‘traditional’ interpretation.8! As stated in the declaration, limitations or exceptions do not
conflict with a normal exploitation if they are based on important competing considerations or

! Daniel Gervais, ‘Towards a new core international copyright norm: the reverse three-step test’ (2005) 9 Marq
Intellectual Property L Rev 1, 18-19.

72 Oliver (n 33) 169.

3 Ricketson and Ginsburg (n 12) paras 13.23 and 13.25.

4 WIPO, Records (n 11) 1145-46.

5 Ricketson and Ginsburg (n 12) para 13.25.

76 Christophe Geiger and others, ‘Declaration. A Balanced Interpretation of The “Three-Step Test” in Copyright
Law’ (2010) 1 JIPITEC 119, 122.

" ibid 119.

8 US -5 110 (5) Copyright Act (n 14) para 6.97; WIPO, Records (n 11) 1145-46; Mireille Buydens, ‘La nouvelle
directive du 22 mai 2001 sur I’harmonisation de certains aspects du droit d’auteur et des droits voisins dans la
société de I’information: le régime des exceptions’ [2001] AM 429, para 41; Senftleben (n 6) 125; Ricketson and
Ginsburg (n 12) para 13.10; Christie and Wright (n 44) 427.

7 Geiger and others (n 76) 119-20.

8 ibid 120-21.

81 See Patrick Goold, ‘The Interpretive Argument for a Balanced Three-Step Test’ (2018) 33 Am U Int’l L Rev
187 for the distinction between the ‘traditional’ and ‘balanced’ interpretations of the three-step test.
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if they counter unreasonable restraints on competition. This is particularly the case when
adequate compensation is ensured, whether by contractual means or not.2? This seems to differ
from the traditional interpretation, where remuneration can only cure a deficit with regards to
the third step. As to the third step, the balanced interpretation takes account not only of the
interests of original and subsequent rightholders, but also the legitimate interests of third
parties.®

The balanced interpretation is proclaimed to be the correct one.®* However, it seems difficult
to reconcile the ordinary meaning of the three-step test’s wording with the proposed
interpretation.® Looking at its drafting history, the three-step test is the result of a compromise
formula and its language ultimately leaves much room for interpretation.®® As developed by
Patrick Goold in his ‘Discretion Argument’, both the traditional and balanced interpretations
are therefore legitimate and plausible interpretations of the three-step test. The group of experts
in their balanced interpretation have rather designated how the three-step test should be
interpreted. Accordingly, the WTO Panel’s interpretation is not incorrect, but merely the result
of a different policy judgment. However normatively attractive the balanced interpretation may
be, it will be up to judges and national policy makers to implement it.’

I11.  The EU three-step test

1. The Information Society Directive and the Digital Single Market Directive

a) Exceptions and limitations

Copyright exceptions and limitations in the European Union (EU) are governed by the InfoSoc
and DSM Directives. In its Art. 5, the InfoSoc Directive provides for an exhaustive enumeration
of mostly optional exceptions and limitations.2® Based on its wording, the only mandatory
exception is that for temporary acts of reproduction as established by Art. 5(1) InfoSoc
Directive. The terms ‘exception’ and ‘limitation’ are not further defined in the Directive and
appear to be on the same level.® It has been stated in the literature that an exception describes
the derogation from a rule or a principle, whereas a limitation indicates that the exclusive right
does not extend to a particular use of the work.%® According to the Court of Justice of the
European Union (CJEU), this distinction between exceptions and limitations ‘should be given

82 Geiger and others (n 76) 121.

8 ibid 121.

8 ibid 119-20.

8 See VCLT, art 35(1).

8 Thomas Dreier, ‘Berne Convention’ in Thomas Dreier and P Bernt Hugenholtz (eds), Concise European
Copyright Law (Kluwer Law International 2006) 42.

87 See Goold (n 81) 229-30 on the ‘Discretion Argument’.

8 InfoSoc Directive, recital 32.

8 Dusollier (n 38) para 546.

% Geiger and Schoénherr (n 42) para 11.64.

Page 10 of 22



effect’, since an exclusive right may either be totally excluded as an exception, or merely
limited.®! Depending on the particular situations that it governs such a limitation may include
in part an exclusion, a restriction, or even the retention of that right.®?

Since the adoption of the InfoSoc Directive, technological developments have transformed the
way works are created, produced, distributed, and exploited.®® Digital technologies permit new
types of uses that are not clearly covered by the existing Union rules on exceptions and
limitations. Additionally, the optional nature of exceptions and limitations as provided for by
the InfoSoc Directive could negatively impact the functioning of the internal market. Therefore,
the DSM Directive introduces four new mandatory exceptions to copyright, starting with an
exception for text and data mining — both for scientific research purposes (Art. 3) and more
general purposes (Art. 4). Furthermore, Member States shall provide for an exception or
limitation to allow the digital and cross-border use of works for the sole purpose of illustration
for teaching (Art. 5) and an exception to allow preservation of works by cultural heritage
institutions (Art. 6).

b) Interpreting the three-step test

Even though the EU as an organization is not a party to the Berne Convention, the CJEU has
declared that the Union is nevertheless obliged to comply with Arts. 1 to 21 of the Berne
Convention under Art. 1(4) WCT, to which it is a party and which forms part of its legal order,
which the InfoSoc Directive is intended to implement.®* As a member of the WTO, the EU has
ratified the TRIPS Agreement. The three-step test found its way into multiple EU Directives,®
most notably Art. 5(5) InfoSoc Directive. In that version, the test reads as follows:
“The exceptions and limitations provided for in paras. 1, 2, 3 and 4 shall only be applied
in certain special cases which do not conflict with a normal exploitation of the work or
other subject-matter and do not unreasonably prejudice the legitimate interests of the
rightholder.’
It can be noted that the InfoSoc Directive, like the TRIPS Agreement, refers to rightholders
instead of authors in the third step. This makes sense due to the scope of application of the

%1 CJEU, Joined Cases C-457/11 to C-460/11 VG Wort/Kyocera ECLI:EU:C:2013:246, paras 33-35.

%2 ibid.

% DSM Directive, recital 3.

% CJEU, Joined Cases C-403/08 and C-429/08 Football Association Premier League/QC Leisure
ECLI:EU:C:2011:631, para 189; CJEU, Case C-277/10 Luksan/van der Let ECLI:EU:C:2012:65, para 59; CJEU,
Case C-510/10 DR and TV2 Danmark/NCB ECLI:EU:C:2012:244, para 29.

% Council Directive 91/250/EEG of 14 May 1991 on the legal protection of computer programs [1991] OJ
L122/42, art 6(3); EP & Council Directive (EC) 96/9 of 11 March 1996 on the legal protection of databases [1996]
0J L77/20, arts 6(3) and 7(5); EP & Council Directive 2006/115/EC of 12 December 2006 on rental right and
lending right and on certain rights related to copyright in the field of intellectual property [2006] OJ L376/28, art
10(3); EP & Council Directive 2012/28/EU of 25 October 2012 on certain permitted uses of orphan works [2012]
0J L299/5, recital 20; EP & Council Directive 2017/1564 of 13 September 2017 on certain permitted uses of
certain works and other subject matter protected by copyright and related rights for the benefit of persons who are
blind, visually impaired or otherwise print disabled and amending Directive 2001/29/EC on the harmonisation of
certain aspects of copyright and related rights in the information society [2017] OJ L242/6, art 3(3).
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InfoSoc Directive, which applies not only to authors, but also performers, phonogram
producers, producers of the first fixations of films and broadcasting organizations. The DSM
Directive explicitly declares the InfoSoc three-step test applicable to the four mandatory
exceptions and limitations provided for under the DSM Directive.%

Prior to the adoption of the InfoSoc Directive, the Commission had recalled in its Green Paper
on Copyright and Related Rights in the Information Society that the Berne three-step test was
one of the most controversial provisions in the Convention. The result had been uncertainty as
to its scope and divergent interpretations by the authorities in different countries.®” In a follow-
up to the Green Paper, the Commission stressed the importance of harmonizing the limitations
and exceptions to the reproduction right. One of the guiding principles for harmonization was,
according to the Commission, the Berne three-step test.%

The wording of the InfoSoc Directive has led to different views on the function and addressee
of the EU three-step test, since it is explicitly mentioned that exceptions and limitations shall
only be applied when the conditions of the test are fulfilled.®® In principle, judges apply
exemptions, so the question arose whether the three-step test is addressed solely to the national
legislators, or whether both the legislature and national courts are the addressees of this test.*%
The InfoSoc Directive proposal affirmed not merely that exceptions and limitations shall only
be applied to certain specific cases, but also that they shall not be interpreted in such a way as
to allow their application to be used in a manner that is not in conformity with the other two
steps.2%! The debate only arises at the EU level, since it is presumed in the legal literature that
the addressees of the international three-step test, as included in the Berne Convention and the
TRIPS Agreement, are the national legislators.1%?

If the three-step test is addressed solely to the legislature, then it intervenes only when a
particular hypothesis is enshrined into law as a statutory exception or limitation. If an exemption
satisfies the statutory conditions, a court cannot challenge the conformity of that provision with
the three-step test in a later dispute.’®® Thus, it is the legislator who calibrates the compliance
of exceptions and limitations with the three-step test a priori in an abstract manner, beyond any

% DSM Directive, art 7(2).

% Commission, ‘Copyright and Related Rights in the Information Society’ (Green Paper, COM(95) 382 final) 51.
% Commission, ‘Copyright and Related Rights in the Information Society’ (Follow-Up to the Green Paper,
COM(96) 568 final) 11-12.

% InfoSoc Directive, art 5(5) and recital 44.

100 Geiger (n 62) 13.

101 Commission, ‘Proposal for a European Parliament and Council Directive on the harmonisation of certain
aspects of copyright and related rights in the Information Society (InfoSoc Directive)’ COM (97) 628 final, art
5(4).

102 pysollier (n 62) 215; Thierry Léonard, ‘Le test en trois étapes confié au juge: la mise a mort du droit d’auteur
et de ses exceptions?’ (2006) 25 RDTI 209, 211; Christophe Geiger, ‘The Three-Step Test, a Threat to a Balanced
Copyright Law?’ (2006) 37 11C 683, 689; Célia Zolynski, ‘Le test en trois étapes, renouvellement des pouvoirs du
juge?’ (2007) 39 LEGICOM 107, 109; Guido Westkamp, ‘The Three-Step Test and Copyright Limitations in
Europe: European Copyright Law between Approximation and National Decision Making’ (2008) 56 CSUSA 1,
6; Christophe Geiger, Daniel Gervais and Martin Senftleben, ‘The Three-Step Test Revisited: How to use the
Test’s Flexibility in National Copyright Law’ (2014) 29 Am U Int’1 L Rev. 581, 586; Richard Arnold and Eleonora
Rosati, ‘Are national courts the addressees of the InfoSoc three-step test?” (2015) 10 JIPLP 741, 743.

103 Dusollier (n 62) 214.

Page 12 of 22



real and specific conflict between copyright owners and prospective beneficiaries of the
exemption.1%

Some authors attach great importance to the use of the term ‘apply’ in the InfoSoc Directive
and, based on this textual argument, conclude that judges are also the addressees of the three-
step test.1% This reading would be most consistent with the will of European legislators, who
would want to make the three-step test into a kind of ‘garde-fou permanent’.% If the judge,
like the legislators, is the addressee of the three-step test, two approaches are possible.
Following an interpretation in abstracto, a court can only assess the conformity of an exception
or limitation recognized by law in a general and abstract manner. Courts can use the test merely
to determine, by way of interpretation, whether a statutory exception applies in cases where the
text of the law is unclear. A judge cannot add to explicit legal conditions that there was no
violation of the three-step test in this specific case.'%’ In contrast, the second approach requires
an application of the three-step test by the court in concreto, based on the fact that domestic law
should be interpreted in accordance with EU law.1% Based on the CJEU’s case law, it will be
argued below that the EU three-step test is not only addressed to national legislators but also
judges, who can interpret exceptions and limitations by means of the three-step test in an
abstract and general way.

2. Case law of the Court of Justice of the European Union

The CJEU has reiterated that where provisions of EU law make no express reference to the
Member States’ law for the purpose of determining their meaning and scope, they must
normally be given an autonomous and uniform interpretation throughout the Community,
which is no different for Art. 5 InfoSoc Directive.X%® Member States are free to choose which
of the optional exceptions and limitations they include in their national legislation, but cannot
determine the scope of these provisions themselves.!°

1041 éonard (n 102) 211.

195 Buydens (n 78) para 39; Herman Cohen Jehoram, ‘Nu de gevolgen van trouw en ontrouw aan de
Auteursrechtrichtlijn voor fair use, tijdelijke reproductie en driestappentoets’ (2005) 5 AMI 153, 159; Zolynski (n
102) 110.

106 Jean-Paul Triaille, ‘La directive sur le droit d’auteur du 22 mai 2001 et I’acquis communautaire’ [2002] AM 8,
11.

107 Triaille (n 106) 11; Dusollier (n 62) 214, 216-17, 222; Hendrik Vanhees, Handboek intellectuele rechten
(Intersentia 2020) 57-58.

108 Qlivier Sasserath, ‘Les exceptions au droit de communication au public’ (2015) 4 IRDI 290, 304.

109 CJEU, Case C-245/00 SENA/NOS ECLI:EU:C:2003:68, para 23; CJEU, Case C-5/08 Infopaq
International/Danske Dagblades Forening ECLI:EU:C:2009:465, para 27; CJEU, Case C-467/08 Padawan/SGAE
ECLI:EU:C:2010:620, paras 32-33; CJEU, Case C-271/10 VEWA/Belgische Staat ECLI:EU:C:2011:442, para 25;
Premier League (n 94) para 154; DR and TV2 (n 94) paras 33 ff; CJEU, Case C-201/13 Deckmyn and
Vrijheidsfonds/Vandersteen ECLI:EU:C:2014:2132, paras 14-16; CJEU, Case C-516/17 Spiegel Online/Volcker
Beck ECLI:EU:C:2019:625, para 62.

110 Raquel Xalabarder, ‘The role of the CJEU in Harmonizing EU Copyright Law’ (2016) 47 IIC 635, 638; Marie-
Christine Janssens, ‘Art. XI1.189 WER’ in Fabienne Brison and Hendrik Vanhees (eds), Huldeboek Jan Corbet.
Het Belgisch auteursrecht: Artikelgewijze Commentaar (Larcier 2018) 194-95.
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Limitations of and exceptions to exclusive rights are usually interpreted in a strict manner.
According to settled case law, provisions of a Directive which derogate from a general principle
established by that Directive must be interpreted strictly.!!* Unlike the delineation of limitations
and exceptions, broad rights are granted to rightholders.'*> However, the Court has repeated
that the interpretation of the exceptions and limitations provided for in Art. 5 InfoSoc Directive
must allow their effectiveness to be to safeguarded and their purpose to be observed.!® The
CJEU has referenced Art. 5(5) InfoSoc Directive in a number of rulings concerning the
limitations and exceptions of that Directive. In this sense, the Court has emphasized that the
three-step test lays down cumulative conditions for the application of exceptions and
limitations.1** As of yet, the Court has not formulated clear guidelines on the scope and
addressee(s) of the three-step test, but its rulings and the Advocates General’s (AG) opinions
contain some indications in this regard.'%®

a) The three-step test places strict boundaries on the system of exceptions and
limitations

The Court first mentions the three-step test in Laserdisken, by stating that Art. 5(5) InfoSoc
Directive places strict boundaries on the system of exceptions and limitations.!® This language
was reiterated in two Opinions by Advocates General in subsequent cases. The three-step test
explicitly requires a restrictive rather than an extensive interpretation'!’ and places strict
boundaries on the system of exceptions and limitations.8

b) Exceptions and limitations must be interpreted in light of the three-step test

11 Infopagq | (n 109) para 56; Premier League (n 94) para 162; CJEU, Case C-145/10 Eva-Maria Painer/Standard
VerlagsGmbH ECLI:EU:C:2011:798, para 109; CJEU, Luksan (n 94) para 101; CJEU, Case C-302/10 Infopaq
International/Danske Dagblades Forening ECLI:EU:C:2012:16, para 27; CJEU, Case C-435/12 ACI Adam
[Stichting de Thuiskopie ECLI:EU:C:2014:254, paras 22-23; CJEU, Case C-360/13 Public Relations
Consultants/Newspaper Licensing Agency ECLI:EU:C:2014:1195, para 23; CJEU, Case C-527/15 Stichting
Brein/Wullems ECLI:EU:C:2017:300, para 62; CJEU, Case C-265/16 VCAST/RTI ECLI:EU:C:2017:913, para 32;
Spiegel Online (n 109) para 53.

112 InfoSoc Directive, recital 21.

113 Premier League (n 94) para 163; CJEU, Case C-462/09 Stichting de Thuiskopie/Opus ECLI:EU:C:2011:397,
paras 22-23 and 53-57; Painer (n 111) paras 109 and 132-33; Public Relations (n 111) para 23; Deckmyn (n 109)
para 23; CJEU, Case C-463/12 Copydan/Nokia ECLI:EU:C:2015:144, para 86; CJEU, Case C-469/17 Funke
Medien/Bundesrepublik Deutschland ECLI:EU:C:2019:623, paras 51 and 71; Spiegel Online (n 109) paras 36 and
55.

114 Stichting de Thuiskopie (n 113) para 31.

115 Compare Richard Arnold and Eleonora Rosati, ‘Are national courts the addressees of the InfoSoc three-step
test?” (2015) 10 JIPLP 741, 744-47.

116 CJEU, Case C-479/04 Laserdisken/Kulturministeriet ECLI:EU:C:2006:549, paras 78-80.

117 CJEU, Joined Cases C-457/11 to C-460/11 VG Wort/Kyocera ECLI:EU:C:2013:34, Opinion of AG Sharpston,
para 68.

118 CJEU, Case C-301/15 Soulier and Doke/Premier ministre ECLI:EU:C:2016:536, Opinion of AG Wathelet,
para 29.
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In a number of judgments the Court acknowledges that the exceptions and limitations must be
interpreted in light of Art. 5(5) InfoSoc Directive, which is first put forward in Infopaq I. The
Court decides on a strict interpretation of the exception for temporary acts of reproduction,*°
since this provision derogates from the general requirement of authorization from the
rightholder for any reproduction of a protected work. The Court adds that “this is all the more
so given that the exemption must be interpreted in the light of art. 5(5) of Directive 2001/29°.12°
This principle was repeated in the AG Opinion in Premier League, referencing the Infopaq I
judgment.2! The Court confirms this in Ulmer!?2and Stichting Brein,?3 where the AG in Ulmer
had also pointed out the principle of interpreting exceptions and limitations in light of the
general rule laid down in Art. 5(5) of the InfoSoc Directive.!?*

C) The three-step test merely states the scope of the exceptions and limitations and
does not define their substantive content

In OSA the Court first specifies that Art. 5(5) InfoSoc Directive does not provide for exceptions
or limitations that the Member States may establish in respect of the right of communication to
the public, but merely states the scope of the exceptions and limitations.'?®> The AG in this case
had emphasized that the three-step test merely limits the scope of the exceptions and is of no
relevance in so far as the exceptions don’t apply.1?®

As is apparent from its wording, pursuant to the Court in ACI Adam, the three-step test simply
specifies the conditions for the application of the exceptions to and limitations of the
reproduction right. Article 5(5) InfoSoc Directive does not therefore define the substantive
content of the different exceptions and limitations but takes effect only at the time when they
are applied by the Member States.?” Consequently, the three-step test is not intended either to
affect the substantive content of these provisions or, inter alia, to extend the scope of the
different exceptions and limitations provided for.!?® The Court reiterates this formula in
Ulmer*?® and Copydan.**°

Referencing earlier case law in Pelham and Spiegel Online, the Court states that it has
previously held that no provision of the InfoSoc Directive envisages the possibility for the scope

119 InfoSoc Directive, art 5(1).

120 Infopagq | (n 109) paras 57-58.

21 CJEU, Joined Cases C-403/08 and C-429/08 Football Association Premier League/QC Leisure
ECLI:EU:C:2011:43, Opinion of AG Kokott, para 91.

122 CJEU, Case C-117/13 Technische Universitit Darmstadt/UImer ECLI:EU:C:2014:2196, paras 47-49.

123 Stichting Brein (n 111) paras 60-63.

124 CJEU, Case C-117/13 Technische Universitit Darmstadt/UImer ECLI:EU:C:2014:1795, Opinion of AG
Jéaskinen, para 38.

125 CJEU, Case C-351/12 OSA/Lécebné lazné ECLI:EU:C:2014:110, paras 40-41.

126 CJEU, Case C-351/12 OSA/Lécebné lazné ECLI:EU:C:2013:749, Opinion of AG Sharpston, para 35.

127 ACI Adam (n 111) paras 24-25.

128 jhid para 26.

129 Ulmer (n 122) para 47.

130 Copydan (n 113) paras 88-89.
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of the exceptions or limitations to be extended by the Member States.!3! The AG in Pelham had
also repeated that the three-step test included in Art. 5(5) InfoSoc Directive constitutes a
restriction of the exceptions and limitations applicable to exclusive rights. By contrast, that
provision cannot be understood as authorizing the introduction of exceptions and limitations
not provided for, or as extending the scope of the existing exceptions on the grounds that they
do not adversely affect the normal exploitation of the work or the legitimate interests of the
holders of exclusive rights.!

d) Limitations and exceptions must also satisfy the conditions of the three-step test

In most cases where the Court mentions the three-step test, it is articulated that exceptions and
limitations must also satisfy its three steps. This reasoning originated in two cases (and an AG
opinion) on the exception for temporary acts of reproduction as established by Art. 5(1) InfoSoc
Directive. An act of reproduction is to be exempted from the reproduction right*3? if it fulfils
five conditions. First, the act of reproduction is temporary, and second, the act is transient or
incidental. Third, the act forms an integral and essential part of a technological process. Fourth,
the act of reproduction’s sole purpose is to enable a transmission in a network between third
parties by an intermediary, or a lawful use of a work or other subject matter. Last, the act of
reproduction does not have an independent economic significance.
In Infopaq I, AG Trstenjak concluded that the five conditions for the exception for temporary
acts of reproduction were not fulfilled. According to her, the three-step test sets out additional
requirements which acts of reproduction must fulfil if they meet the conditions provided for in
Art. 5(1) of the InfoSoc Directive.*** In Premier League, the five cumulative conditions of Art.
5(1) InfoSoc Directive were fulfilled,*3 but in order for the exception on temporary acts of
reproduction to be capable of being relied upon, those acts must also fulfil the requirements of
the three-step test. The CJEU held that ‘in this regard, suffice it to state that’ because the use
satisfied the five conditions needed to apply the exception for temporary acts of reproduction,
‘the acts also satisfy those conditions’, meaning the three requirements established by the three-
step test.*® Following the Court’s reasoning, a use case that is compliant with Art. 5(1) InfoSoc
Directive is therefore also compliant with the Art. 5(5) three-step test. This reasoning is adopted
in the Infopaq Il order, where the Court states the following:

‘In that regard, suffice it to note that if those acts of reproduction fulfil all the conditions

of Art. 5(1) of Directive 2001/29, as interpreted by the case-law of the Court, it must be

181 CJEU, Case C-476/17 Pelham/Hutter ECLI:EU:C:2019:624 para. 64; Spiegel Online (n 109) para 48.

182 CJEU, Case C-476/17 Pelham/Hutter ECLI:EU:C:2018:1002, Opinion of AG Szpunar, para 58.

133 InfoSoc Directive, art 2.

134 CJEU, Case C-5/08 Infopaq International/Danske Dagblades Forening ECLI:EU:C:2009:89, Opinion of AG
Trstenjak, para 132.

135 Premier League (n 94) paras 165 ff.

136 premier League (n 94) para 181.
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held that they do not conflict with the normal exploitation of the work or unreasonably
prejudice the legitimate interests of the rightholder’.t%’
The assumption that an exception can only be relied upon if the conditions of the three-step test
are also fulfilled is confirmed in Public Relations,**® Ulmer!3® and VCAST,*° as well as in some
opinions of Advocates General 4!

e) The three-step test limits Member States’ discretion at the level of national
implementation of exceptions and limitations

The Court has referred to the fact that the three-step is of importance when Member States
implement limitations and exceptions into national law. In this sense, the AG in VCAST
expressed that the three-step test introduces a limitation on the Member States’ right to provide
for exceptions and limitations in their domestic legislation.**? As reported by the AG in Painer,
Art. 5(3) of the InfoSoc Directive provides for several optional exceptions and limitations.
Member States can decide whether to provide for one of these exceptions and limitations and
are also able to decide how to organize them as a matter of principle. Nevertheless, they must
have regard to certain requirements, including those of the three-step test under Art. 5(5) of the
Directive. It is for the referring court to examine if the requirements of the specific exception
or limitation are fulfilled.*

Pursuant to the Court in Stichting de Thuiskopie, introducing the private copying exception into
national law is subject to the three conditions of Art. 5(5) InfoSoc Directive,!** which is
repeated in the AG Opinion in Copydan.!*> With regard to the third step, Member States that
decide to introduce this exception into their national legal orders are particularly required to
provide for the payment of fair compensation to rightholders. Since the InfoSoc Directive does
not expressly address the issue of who is to pay this compensation, Member States enjoy a
broad discretion in that respect.1*® The AG in Copydan adds that the Member States are to
remain within the limits imposed by EU law when determining the compensation modalities,
that is to say, they must inter alia satisfy the conditions of the ‘triple test’ laid down in Art. 5(5)
InfoSoc Directive.!*” The AG in ACI Adam also recalls that the interpretation of the private

137 Infopaq Il (n 111) paras 55-57.

138 public Relations (n 111) para 53.

139 Ulmer (n 122) paras 56-57.

140 \/CAST (n 111) paras 53-54.

141 CJEU, Case C-145/10 Eva-Maria Painer/Standard VerlagsGmbH ECLI:EU:C:2011:239, Opinion of AG
Trstenjak, para 148; Soulier and Doke/Premier ministre (n 118) Opinion of AG Wathelet, para 29; CJEU, Case C-
527/15 Stichting Brein/Wullems ECLI:EU:C:2016:938, Opinion of AG Campos Sanchez-Bordona, para 73; CJEU,
Case C-161/17 Land Nordrhein-Westfalen/Renckhoff ECLI:EU:C:2018:279, Opinion of AG Campos Sanchez-
Bordona, para 122.

142 CJEU, Case C-265/16 VCAST/RTI ECLI:EU:C:2017:649, Opinion of AG Szpunar, para 57.

143 Eva-Maria Painer/Standard VerlagsGmbH (n 141) Opinion of AG Trstenjak, paras 148 and 158.

144 gtichting de Thuiskopie (n 113) para 21.

145 CJEU, Case C-463/12 Copydan/Nokia ECLI:EU:C:2014:2001, Opinion of AG Cruz Villalon, para 25.

146 gstichting de Thuiskopie (n 113) paras 21-23 and 33.

147 Copydan/Nokia (n 145) Opinion of AG Cruz Villalén, para 30.
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copying exception, and of the fair compensation that accompanies it, is inextricably linked to
the interpretation of Art. 5(5) InfoSoc Directive. This provision makes the introduction of
exceptions and limitations subject to three conditions.!*® Whenever a national legislature
implements the private copying exception, it must, in all cases, do so in accordance with the
specific requirements of Art. 5(2) sub b) InfoSoc Directive, namely that it concerns a
reproduction on any medium made by a natural person for private use and for ends that are
neither directly nor indirectly commercial, on the condition that the rightholders receive fair
compensation. At the same time, the exception must also satisfy the requirements of the EU
three-step test in accordance with international obligations. According to the AG that applies
equally to the application by national courts of the private copying exception. ‘Contrary to what
the Netherlands Government argues, the provisions of Art. 5(5) are not addressed solely to
national legislatures.’4°

The Painer case concerned the exception for use of a protected work for purposes of public
security. Analogous to the Stichting de Thuiskopie case, the Court states that the InfoSoc
Directive does not expressly address the circumstances in which the interests of public security
can be invoked with a view to the use of a protected work, leaving broad discretion for the
Member States which decide to enact such an exception into national law.'* This discretion
must be exercised within the limits imposed by EU law, including the three requirements of the
three-step test.®! In its Opinion 3/15, the Court states that the Member States’ discretion as
regards the implementation of an exception or limitation for the benefit of persons with a
disability is, inter alia, highly circumscribed by the requirements of EU law, including the
InfoSoc three-step test.’>? Also, in Funke Medien and Spiegel Online the Court confirms that
the Member States’ discretion in the implementation of exceptions and limitations is
circumscribed by Art. 5(5) of the InfoSoc Directive, which makes those exceptions or
limitations subject to three conditions.>

f) The three-step test contributes to a fair balance of rights and interests

In its more recent case law, the CJEU emphasizes that Art. 5(5) InfoSoc Directive contributes
to a fair balance of rights and interests of different stakeholders. This evolution is also
represented in recital 6 of the DSM Directive, which makes a connection between this fair
balance and the three-step test.1>*

148 CJEU, Case C-435/12 ACI Adam/Stichting de Thuiskopie ECLI:EU:C:2014:1, Opinion of AG Cruz Villalon,
paras 37 and 46.

149 jbid para 48.

1%0 painer (n 111) paras 101-03.

151 jbid paras 104 and 110.

152 CJEU, Opinion 3/15 ECLI:EU:C:2017:114, paras 119 and 125-26.

153 Funke Medien (n 113) para 52, Spiegel Online (n 109) paras 30; 37; 39.

1% DSM Directive, recital 6 reads as following: ‘The exceptions and limitations provided for in this Directive seek
to achieve a fair balance between the rights and interests of authors and other rightholders, on the one hand, and
of users on the other. They can be applied only in certain special cases that do not conflict with the normal
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The Court acknowledges in Funke Medien and Spiegel Online that Art. 5(5) InfoSoc Directive
contributes to the fair balance of rights and interests between the different categories of
rightholders, as well as between rightholders and users of protected subject matter, as specified
in recital 31 of that Directive.’® In both Pelham and Spiegel Online it is elucidated that the
harmonization effected by the InfoSoc Directive aims to safeguard a fair balance between two
groups, in particular in the electronic environment. On the one hand, there are the interests of
the copyright (and related rights) holders in the protection of their intellectual property rights
guaranteed by Art. 17(2) of the Charter of Fundamental Rights of the EU (EU Charter).?>® On
the other hand, the interests and fundamental rights of users of protected subject matter, in
particular their freedom of expression and information guaranteed by Art. 11 of the EU Charter,
as well as of the public interest, should be safeguarded.’® The EU three-step test also
contributes to this fair balance and Member States are required to apply those exceptions and
limitations consistently.>®

IV.  Analysis

The EU legislator took a step forward by expressly implementing the international three-step
test into EU law, but two substantial issues remain. First, there is still uncertainty on the specific
meaning of each of these steps due to scarce case law at the international level. An argument
for a balanced interpretation of the three-step test has been made, stating that the test does not
require limitations and exceptions to be interpreted narrowly — instead, they are to be interpreted
according to their objectives and purposes.’® It is however settled CJEU case law that
provisions of a Directive which derogate from a general principle established by that Directive
must be interpreted strictly.’®® Be that as it may, the Court has also repeated that the
interpretation of the exceptions and limitations provided for in Art. 5 InfoSoc Directive must
allow their effectiveness to be to safeguarded and their purpose to be observed.'®! These general
principles of interpretation and the CJEU’s recent attention towards balancing rightholders” and
user’s interests in light of the three-step test seem to be in convergence with the proposed
balanced interpretation.

Second, the incorporation of this standard has led to an added discussion on the scope and
addressee of the EU three-step test. The Court of Justice’s decisions bring little clarification
regarding this question of the test’s addressee, leaving the issue unresolved and disputed in the
legal literature. It is also apparent that the Court does not revert to international law when
dealing with the InfoSoc three-step test. In a number of instances the Advocates General have

exploitation of the works or other subject matter and do not unreasonably prejudice the legitimate interests of the
rightholders.’

1% Funke Medien (n 113) para 61; Spiegel Online (n 109) paras 36 and 46.

156 Charter of Fundamental Rights of the EU [2012] OJ C326/391 (EU Charter).

157 pelham (n 131) para 32; Spiegel Online (n 109) para 42.

18 pelham (n 131) para 62; Spiegel Online (n 109) paras 46-48.

159 Geiger (n 76) 120-21.

160 See n 111 for references.

161 See n 113 for references.
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quoted the three-step test’s international origins,®? even stating that Art. 5(5) InfoSoc Directive
must be interpreted taking account of those international treaties.'®® According to the AG in
ACI Adam, that case provided the Court with an opportunity to give a ruling on the three-step
test (more specifically the second step) drawing on international practice as far as possible.'6
The Court has not included any of these references to international treaties in its subsequent
rulings.*®® It is however settled case law that EU legal acts must, as far as possible, be
interpreted in a manner that is consistent with international law, in particular where they are
intended specifically to give effect to an international agreement concluded by the EU.2% The
CJEU’s approach here can be contrasted with other CJEU cases dealing with copyright issues,
where the Court does refer back to international treaties.®’

It is unlikely that the CJEU will take an explicit position on the addressee and function of the
three-step test, given the current amalgam of case law that mentions this standard. The Court
has often referred to the importance of the three-step test when implementing optional
exceptions and limitations into national law. By emphasizing that the three-step test limits the
Member States’ discretion at the level of national implementation, the Court seems to have the
national legislator in mind as the addressee.*%® Other trends in the Court’s case law can be read
together as guidelines when it comes to interpreting exceptions and limitations, therefore
designating national judges as the addressees of the three-step test. First, the three-step test
places strict boundaries on the system of exceptions and limitations!®® and exemptions must be
interpreted in light of this.2’® Second, the three-step test simply states the scope for applying the
exceptions and limitations and therefore does not define or affect their substantive content.’*
The Court has also reiterated that the test poses additional requirements, which must be satisfied
in order to rely on an exception or limitation.'"2

It follows from these rulings that both national legislators and judges are the addressees of the
three-step test. Two Advocates General have developed this reasoning further. According to

162 VG Wort/Kyocera (n 117) Opinion of AG Sharpston, para 9; ACI Adam/Stichting de Thuiskopie (n 148) Opinion
of AG Cruz Villalon, para 47; VCAST/RTI (n 142) Opinion of AG Szpunar, para 57; CJEU, Case C-516/17 Spiegel
Online/Volcker Beck ECLI:EU:C:2019:16, Opinion of AG Szpunar, para 50.

163 Infopaq International/Danske Dagblades Forening (n 134) Opinion of AG Trstenjak, para 134; ACI Adam
/Stichting de Thuiskopie (n 148) Opinion of AG Cruz Villalén, para 64.
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171 OSA (n 125) paras 40-41; ACI Adam (n 111), paras 24-25; Ulmer (n 122) para 47; Copydan (n 113) paras 88-
89; Pelham (n 131) para 64; Spiegel Online (n 109) para 48.
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AG Jéaskinen in Stichting de Thuiskopie, the three-step test is in general aimed at national
legislatures, which are to respect compliance with it when drafting into national law exceptions
and limitations foreseen by Art. 5 of the InfoSoc Directive.!”® However, when interpreting
national provisions, national judges will have to do so in light of the three-step test to the extent
that national laws are ambiguous or leave room for different results. Hence, though primarily a
norm addressed to the legislature, the three-step test must also be applied by the national courts
in order to ensure that the practical application of exceptions provided by national legislation
remains within the limits allowed by Art. 5.1 AG Cruz Villalon also recalls in ACl Adam that
whenever a national legislature implements the private copying exception it must, in all cases,
do so in accordance with the specific requirements of that exception, but at the same time it
must also satisfy the requirements of the EU three-step test in accordance with international
obligations. The AG argues that this applies equally to the application by national courts of the
private copying exception, since ‘the provisions of art. 5(5) are not addressed solely to national
legislatures’.”® In Austro-Mechana the AG also states that the InfoSoc three-step test provides
guidance for national courts as well as the CJEU as to, in that case, what compensation might
be deemed as fair in the context of the private copying exception provided for in Art. 5(2) sub
b) of the Directive.1’®

In most of its case law the Court does state that limitations and exceptions must also satisfy the
conditions of the three-step test. The question remains whether the Court wished to introduce
an obligation for national courts to verify the conformity of an exception with the three steps in
each specific case. This does not seem to be so. In two rulings the Court explicitly states that
when the statutory conditions of the exception for temporary acts of reproduction itself are met,
these acts of reproduction are also compliant with the three-step test,!’” leaving no room for
national judges to make this assessment. In another case, the Court itself proceeds to an
application in concreto of the three-step test, while however not respecting the order of the three
steps. After assessing the first step, the Court then analyzes the third one, and concludes with
the second step.’® In ACI Adam, the Court applies the Art. 5(5) InfoSoc Directive conditions,
but limits the analysis to the second and third steps.’® The AG in Renckhoff first applies the
second and third conditions of the test in order conclude with ‘the most sensitive issue’, relating
to compliance with the first stage of the three-step test.’8° The Court’s relaxed attitude when it
comes to the order of the three-step test seems to be echoing the comprehensive overall
assessment proposed by the group of experts in the balanced interpretation, especially since the
CJEU has not often explicitly confirmed the cumulative nature of the three steps.8
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Some Advocates General have produced a more precise weighing of whether the conditions as
written in Art. 5(5) InfoSoc Directive were fulfilled.32 On a national level, it does not seem
advisable, for reasons of legal certainty, for the courts to conduct an analysis in concreto in
each case to determine whether the exception or limitation also respects the conditions of the
three-step test. The CJEU has not explicitly referred the question of compliance with the three-
step test to national judges. Therefore, if all the textual legal conditions when it comes to a
specific exception or limitation have been met, a judge cannot declare a certain exempted use
as invalid based on the three-step test, particularly given the prevailing lack of clarity about the
exact content of the three steps. This conclusion also finds support in the AG opinion in
Stichting de Thuiskopie, where it was stated that judges may interpret ambiguous provisions
considering the three-step test.!83

V. Conclusion

The EU legislator took a step forward by expressly implementing the international three-step
test into EU law, despite the ambiguous wording and different interpretations of the test at the
international level. The EU three-step test has provided some guidance for the CJEU when
interpreting the Art. 5 InfoSoc Directive exceptions and limitations. Based on the CJEU’s
rulings and AG opinions, it is argued that the test is not only addressed to national legislators
but also judges, who can interpret ambiguous exceptions and limitations under national law in
light of the three-step test. The DSM Directive also incorporates the three-step test as applicable
to four new mandatory exceptions and limitations to copyright. The three-step test will remain
a guiding principle when it comes to balancing the interests of rightholders and users under
these new provisions.
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